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180 Dundas Street 
LOZORLO, £0ntaric 
Wednesday, 

June 30, 1982 


VOLUME 47 


THE FURTHER PROCEEDINGS OF THIS INQUIRY 
RESUMED PURSUANT TO ADJOURNMENT 


APPEARANCES AS HERETOFORE NOTED 


DR. DUPRE : May we come to order, please? 

This morning the Commission warmly welcomes Mr. 
Arthur Gladstone, some-time executive secretary of the Royal 
Commission on the Health and Safety of Workers in Mines, 
some-time executive secretary of the advisory committee on 
occupational health and occupational safety, currently senior 
policy advisor in the occupational health and safety division 
of the Ministry of Labour. 


Miss Kahn, may I ask you, please, to swear in 
the witness? 


ARTHUR LESLIE GLADSTONE, SWORN 
eee ee 
EXAMINATION-IN-CHIEF BY MR. LASKIN 
ee ORIN 


DR. DUPRE: Please proceed, counsel. 
MR. LASKIN: Thank you, Mr. Chairman. 
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MR. LASKIN: Q. Mr. Gladstone, just for the record, 
could you tell us briefly your educational qualifications and 
background? 

THE WITNESS: A. I was educated at McGill University, 
where I obtained an honors degree in history and politics, took 
a masters degree in history, and following that ‘I went to the 
University of Degree to obtain a Master of Science degree in 
health care administration from the Faculty of Medicine. 

Q. From the Faculty of Medicine? 

A. Yes. 

Q. When did you graduate from the University of 
LOrOnco? 

A. When? 

Q. Yes. 

Aww in 9/6. 

Q. 1976. Then can you just trace through your 
employment history? 

A. While I was completing my thesis at the University 
Ger oLronto., «. *COOk.. . 

MISS JOLLEY: Excuse me, could you speak just a 
little louder? 

THE WITNESS: Sure. 

I was hired by the Royal Commission on the Health 
and Safety of Workers in Mines, and served as its executive 
secretary until it completed its work in 1976, at which time I 
joined the Industrial Accident Prevention Association as 
a research associate. I left there in 1978, and joined the 
advisory council on occupational health and occupational safety, 
as assistant to the chairman, and I remained there until CULL 30, 
at which time I assumed my present responsibility as a senior 
policy advisor to the Assistant Deputy Minister, Occupational Health 
and Safety, Ministry of Labour. 
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| -5- Gladstone, in-ch 
| MR. LGASKIN: . O.. Thats Dr. Robinson? 
THE WITNESS: A. Yes. 
Q. Good. 
| Could we start, Mr. Gladstone, by discussing 


what I understand to be the internal responsibility system, and 


Pewouloelike topdiscusse: & watheyou, 16-1. .could,, infour stages. 
What I would like to do is talk about it in such 
as it was, if at all, in the pre-Royal-Commission-on-the-Health- 
| 10 and-Safety-of-Workers-in-Mines stage. In other words, what was 
there before the Ham Committee? 
Secondly, what was the system as contemplated by 
| the Ham Commission, thirdly, what did the statute give us, and 


how, if at all, did it implement the recommendations of the Ham 


Commission, and how did it deviate, and finally, how was the 


S system actually operating and I ask that question in light of 


the ministry's own experience with the system, and perhaps also 


in light of some of the concerns that have been expressed by Mr. 
| Burkett in his report, and indeed by some of our own researchers 
in the various studies that this Commission has sought. 

20 So that can we then go back to stage one, and 
even before we get to that, just so that we are all clear, could 
you tell us just in a nutshell what the term internal 

) responsibility system comprehends? 

A. In essence, it's the responsibility of workers, 

Supervisors, managers, up to the company president, who are 

25 responsible for conducting their work within the framework of 

: an organization, to do that work and all its aspects properly 
and safely, and to operate within a framework established by 

law...fthere have been laws in this province for almost a hundred 
years, dealing with health and safety in various aspects, and it 

sets the framework of obligations and duties that the employer, 


30 
supervisor and the worker must meet, and it sets the framework 
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-6- Gladstone, in-ch 
A. (cont'd.) in which there are inspectors and 
other groups that have responsibilities to check upon the 


effectiveness with which the people who have responsibilities in 


Y a company meet their responsibilities...to take action when they 
aon tt. 

Q. There's two other terms which appear to have 
been used, and they are, number one, direct responsibility, ‘and 
number two, contributive responsibility. 

10 Are those constituent elements of an internal 
responsibility system? 

A. Yes. 

Q. Can you just at the outset briefly elaborate 
on those two terms and tell us what the differences are? 

A. It becomes a little complex when you leave the 

Be Organization itself and consider it as part of Society, but if 
you just look at the company in and of itself, you can say that 
the direct responsibility is the chain of command for the 
performance of work, and to perform work you have to do things 
in a proper fashion so that people don't get hurt either from 

20 accidents or from overexposure to substances. 


That's the direct responsibility where people are 
held accountable for what they do, by their fellow workers and 
by their supervisors. 

Q. That's the direct relationship between 
Management as represented by the supervisor, and the individual 

25 employee? 

A. I think it's broader than that. It starts 
with the executive within an organization and works all the way 
down the chain to the worker, and it starts with the worker who 
finds things wrong and has to report up the chain to see that 
things get fixed, and when things don't get fixed, they have to 
do something. 


30 
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Q. Okay. 

A. Contributive responsibility is when the 
advisory capacity, the knowledge that exists in the work force 
in the managers, are channelled into a system that looks at how 
direct responsibility of management and labour is performing, to 
see that, in terms of safety for example, that the company policies 
and practices and the legal requirements set by statute are being 
met within the company, and that they channel their knowledge and 
information into the direct responsibility system, who has the 
responsibility and are held accountable - either by the company 
itself or by law - for the protection of the people at work. 

Q. Just jumping ahead of ourselves for just a 
moment, I take it that the joint health and safety committees that 
we have heard so much about are part of the contributive 


responsibility side of the internal responsibility system? 


A. Yes. 
Q. So, too, the worker auditor? 
A. Yes. 


Q. I see the Chairman... 

DR. DUPRE: The Chairman just doesn't understand 
contributive responsibility yet. 

What I wrote down in my lecture notes here, Mr. 
Gladstone, was that contributive responsibility involves the 
knowledge that resides in managers, is that correct? The knowledge 
that resides in managers as it is channelled into the system? 

THE WITNESS: I think I started with the work force 
and worked up. The knowledge that exists in the work force, in 
the supervisors, in management, to get them all together to think 
about a common problem, and in this case it's safety at work and 
how well the people who are responsible for taking reasonable 
precautions to protect people are doingeso. 


So it's an external check within the system, within 
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THE WITNESS: (cont'd.) an organization. 

DR. DUPRE: Okay. Let me run it past you again 
so that I can share either my understanding or misunderstanding. 

Direct responsibility is found all the way up and 
down the chain of command, for the performance of work that begins 
with the chief executive officer and goes right down to and 
includes the worker doing the work. That's direct responsibility? 

THE WITNESS: Yes. 

10 DR. DUPRE: And the contributive responsibility 
involves the knowledge that is shared, or the knowledge that 
exists, among all of the individuals in the direct responsibility 
chain, is that correct? And the sharing of this knowledge so that 
the manner in which the chain operates is facilitated by the 
dissemination and sharing of this knowledge? 

15 THE WITNESS: It's a way in which an organization 

can obtain, can organize itself so that workers and managers can 

meet in a forum to review how well the operation is performing 

its work to protect workers, and in the course of that it draws 

upon the knowledge that exists within those people - workers and 

BS Managers - to identify problems, to make suggestions on corrections 
and to follow up to see that the corrections have been 
implemented. 

DR. DUPRE: I guess my only problem with 
contributive responsibility is that it seems to be a term that 
involves a process as distinct from a term like direct 

25 responsibility, which to me actually tries to describe or 
prescribe a shared substantive responsibility up and down the 
line. 

Would it be fair to say that direct responsibility 
involves responsibility in a substantive sense, whereas 
contributive responsibility refers to a process whereby the 


0 Operation of substantive responsibility can be facilitated? 
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THE WITNESS: That would be fair to say. 

DR. DUPRE: That would be fair to say. 

Please, Dr. Uffen? 

UE Ube Nile ike lounderstand. « Lill try with 
an example, at least to help me to understand it. 

This is an actual case history, my own experience 
with asbestos, but it's dust. 

I started out working on a machine that made a lot 
of dust. A little while later I was the foreman in the same shop, 
so I had direct responsibility to see that the machines worked 
properly and the people did their job as required. 

But they changed the machines from the ones that 
I had originally worked on, slightly, and it had a different thing 
in it that I didn't know about that used to plug up, and the 
fellows who were using the new machine came and told me that this 
new machine plugged up. 

I regarded that as a contributory responsibility 
of something that, in my role of foreman, I wouldn't have known 


about unless they told me. 


Have I...is that a pertinent example? 
THE WITNESS: Well, my reaction would be that 
that's a good example of direct responsibility - that the workers 


have a responsibility for informing their supervisors when 
something goes wrong. 

DR. UFFEN: Yes? 

THE WITNESS: The supervisors are, as part of 
their job, required to see that the problem is corrected. So 
that's a one-to-one relationship. 

DR. UFFEN: Well, then, I'm like the chairman. 
I understand the direct, but I'm a little confused about the 
other one. 
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UR UUPRE Se sCanieiletry)this out on,you, just so 
that you can guage whether I'm either sinking deeper into 
misunderstanding, or whether I'll manage to rise to the 
kindergarten level? 

Direct responsibility does indeed describe what 
Dr. Uffen just cited as an example, because there was a whole 
chain of command here, of which he was at one point as foreman, 
and there were workers under him, but when the workers under him 
informed him of how that machine was performing, they were, of 
course, exercising their own direct responsibility for the 
cleanliness, etc., of the workplace, and of course, helping him, 
in turn, to exercise his share of that direct responsibility as 
foreman, in a more appropriate fashion, correct? 

THE WITNESS: I agree. 

DR. DUPRE: Now, at this point does contributive 
responsibility simply refer to the following: namely, to the 
existence within an organization of a process that would 
facilitate precisely the kind of up-and-down direct responsibility 
on the chain that direct responsibility describes? 

THE WITNESS: Yes. In other words, if there is 
a joint committee in the plant-whether it is required or not - 
that has as part of its responsibility as an entity unto itself 
to go around and check things, and in the course of checking 
found out that the machine was plugging up, that the workers 
hadn't reported it to the supervisor...or if they had, that the 
supervisor had said no, no, no, because the machine, when I used 
it, never plugged up...so he didn't investigate, he just relied 
on his old knowledge that was outdated. Then the committee would 
come in and say...the committee could say and advise the direct 
line of responsibility that there is a problem with that machine 
in that area, that the problem exists, and ask that investigations 


be carried out to find out what was wrong and what could be done 
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Dub Wit NnOSs cont Gd. )ae to £4 x acti 

So in that way, it facilitates the identification 
Of problems and the resolution of problems. 

DR. UFFEN: «And. just to tidy up my little 
illustration, in the days when we did that, the fact that we 
had such a consultation depended on the nature of the company 
and the actual shop superintendent, but nowadays it would be, 
under the law, required that...under the internal LeSpPOnsipid Ley. 
required that such a procedure be available? 

THE WITNESS: Which part, the direct responsibility 
Dane? 

DR. UFFEN: That's a good point to clear up. The 
contributory...what was the phrase...responsibility. The procedure 
under the new Act is required. 

THE WITNESS: Yes. 

DR. UFFEN: Four years ago, it was not required. 

THE WITNESS: Correct. 

DR. UFFEN: Okay. 

DR. DUPRE: Who coined those terms, direct 
responsibility and contributory responsibility? 

THE WITNESS: Do you really want to know? I'll 
tell you, if you want to know who.... 

DR. DUPRE: Yeah. 

THE WITNESS: It was a concept developed by 
Peter Riggin, if I'm not mistaken, in the course of his work cif 
the field, and in discussions with Dr. Ham and as you know, Mr. 
Riggin was one of the commissioners in the federal/provincial 
inguiry into mine safety. 

DR. DUPRE: I have known Mr. Riggin over the years, 
and in many capacities. I guess my only...the only comment I can 
make, which I would make to his face...is God help us. 


I'm now aware for the first time that lawyers can 
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- 12 - Gladstone, in-ch 
DR. DUPRE: (cont'd.) come up with terminology 
that is confusing as sociologists can come up with. 
5 MR. LASKIN: I don't know why we should leave 
political scientists out of that. 
THE WITNESS: Neither term is found within the law. 
DR. DUPRE: No. But now I'm just delighted to 
understand, and Bim sorry L’ve held “this up,;*but really; "i had to 
get this into my woolly little mind. 
10 MR. LASKIN: Q. Can we now turn to the evolution 
OUBLitSEsVSLeMm, eandwecaneswe talk=dbout 1tvin, @lf I ’can®call it; 
the Pre-Ham days, and I appreciate that the Ham Commission looked 
at the mining industry, but from your knowledge and from whatever 
information you learned from your work at the Ham Commission, can 
“ you tell us was there any type of internal responsibility system in 
place in Ontario before Bill 70 and before Ham, and if so, what 
was it? What did it look like? 
THE WITNESS: A. The Simple answer to the question 
is yes. 
Q. There was a system in place? An internal 
20 responsibility system in place? 
AG Les. 
Q. All right. When you say yes, does your 
answer extend across the whole spectrum of industry, or are 
you focussing on the mining industry? 
A. No, across industry. 
tu Q. What were the constituent elements of the 
system pre-Bill 70? 
A. Well, there were three statutes that set 
Out responsibilities. There was the Construction Safety Act of 
Yo oeCNee Mint ngoeACt@OL 19/,-ana= thes Industrial@Safety Act o£ 
1971. If you look at those statutes, they differ slightly in 


how they go about the description of duties and responsibilities. 


30 
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- 13- Gladstone, in-ch 
A. (cont'd.) You will see that they set out 
requirements for owners, for employers, for supervisors, for 
5 workers, for suppliers. That's the statutory framework and 
it's set out in requirements under regulation, and it allowed 
for the appointment of inspectors and required reporting of 
accidents. 
Q. Did it then set out a...to use the term...a 
direct responsibility system? 
10 Ay GS: 
Q. Did it, in its statutory and regulatory framework, 
have a contributive responsibility element to it? 
A. There were no joint health and safety committees. 
In terms of the participatory process, there were no committees, 


there were no worker representatives. 


Mi UAH UN sr a ULTen? 
DR. UFFEN: Just for clarification, you mean there 
were none required by law? 
THE WITNESS: Within the statutes there were not. 
DR. UFFEN: But there may have existed voluntary 
20 arrangements? 
THE WITNESS: Correct. That's where I'm going. 
I'm only describing the statutory framework before 1978. 
DR. UFFEN: Right. 
THE WITNESS: I guess, if we are staying with 
LILO eu VOU wana tOgstay ipre—Ham still...? 
cs MR. LASKIN: Q. Or pre-Bill 70. 
THE WITNESS: A. Well, then, there was the 
Employees' Health and Safety Act of 1976 that instituted health 
and safety committees and representatives at the...if I'm not 
mistaken...at the order of the ministry. I would have to check that. 
30 It also gave workers the right to refuse work. 


Q. That statute? 
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- 14 - Gladstone, in-ch 
A. Yes. And it also brought together the diverse 
elements of health and safety within three different ministries, 
5 into the Ministry of Labour. 
That's the statutory framework, and you can trace 
the precedents all the way back to the Factories Act niet Medals) 8B i -a ae 
and Ontario started in around 1882 with its own statutes in the 


field, and has worked...has developed its own set of laws from 


then on. 

Js I would also note that these preventive statutes 
preceeded workmen's compensation statutes in the province of 
Ontario. 

Outside of this statutory framework, or within.. 
pardon me...within this statutory framework, which set duties 

- and responsibilities and rights on people in the workplace, the 


companies, workers, organized to make products or mine things, to 
build things, and they set up a multitude of ways that they could 
organize to achieve that goal, and I think it's fair to say that 
within the mining sector, by the time Ham handed in his report... 
and I think it's noted in there...there was a very complex system 
20 of health and safety committees and worker-representative type 
functions within the mining industry, that were negotiated between 
workers and management to act as a check upon the direct 
responsibility system that operated within companies. 
Different people have different estimates as to 
the effectiveness with which these...call them voluntary 
oo arrangements...worked with the extent to which they worked, 
to the need for them in different organizations that had 
different methods of tapping the knowledge of workers, and 
allowing them to express their views and to react to their views. 
Somitawas ianvcly, evel. wm utusecwvery complex field 
30 when you are talking about hundreds of thousands...well, tens 


of thousands, hundred thousand firms across the province, in all 
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- 15 - Gladstone, in-ch 

A. (cont'd.) types of industries. 

Q. All with their different types of voluntary 

5 arrangements? 

A. Yes, with different levels of sophistication, 
with different mixes of expertise. I guess it's fair to say that 
you could look at perhaps a metal stamping plant and compare it 
to a hospital, and look at the different blend of knowledge and 
organizational skills that exist within those two organizations 

a and see how different they are, how complex one is and only by 
comparison how perhaps simple the other is in terms of the human 
relations that exist to do what that organization is set up to 
accomplish. 

Onn AL rao. 

15 Can we then go to this report, the Ham Commission 
report? 

AP DG? VOuws-1 Slit ..itet. meiask) your a.question,...is 
it worth describing for the Commissioners the way in which these 
statutes dealt with chemical substances, or has that already 
been discussed to your satisfaction? 

20 Q. When you say 'these statutes', I take it you 
mean the pre-Bill 70 statues and what was in place with respect 
to chemical substances? I think it would be, perhaps, helpful 
Poy OUuCOULG OUteri tel tueeim One Po lace fformwus. 
DR. UFFEN: Especially if you could bear in mind 
on carcinogenic, potentially carcinogenic substances...or the ones 
that are related to lung ailments. 

THE WITNESS: Before 1979, as I mentioned, there 
was the Industrial Safety Act, the Mining Act and the Construction 
Act. It's fair to say that neither of these acts had the word 
"health' in their title, that perhaps indicative of the 

30 relationship. Nor was the topic of industrial health, or the 


effect of toxic substances on health and wellbeing given particular 
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THE WITNESS: (cont'd.) prominence in any of 
the substantive provisions of these statutes. 

For example, you can look at the Industrial Safety 
Act, which provided for the enactment of regulations respecting 
any poisonous, dangerous or harmful material, substance or pale Gale cGy 
which is section 45 (2), subsection 12...and the regulations in 
turn required the measures necessary to prevent exposure to any 
toxic substance by inhalation, ingestion or skin contact shall 
be taken. That's section 79 of Ontario Regulations 259 dash 72. 

Furthermore, the same Regulation alluded in general 
terms to the need to isolate dangerous substances, and the 
provision of adequate ventilation and protective equipment, 
shower and eyewash fountains. 

Only one regulation was enacted under the Safety 
Act, which proceeded Bill 70, which set out an exposure limit, 
and that was for noise, under the Industrial Safety Act, 1971, 
section 111 of Regulation 259/72. 

Otherwise, the employers' obligation was cast 
in general terms. 

DR. DUPRE: Could I just ask you in relation 
to that, these Acts, then, did not provide any statutory base 
for the guidelines that existed with respect to asbestos exposure? 

THEW Neos eet mn COMO tO that. 

DRE POUPRE. SON, tine.) Thank you. 

THE WITNESS: The Regulation under the Industrial 
Safety Act, to which I have referred, did provide that where a 
worker was exposed to a concentration of lead, mercury, beryllium, 
asbestos, isocyanates, silica, enzymes, flourides, benzol, or 
other substances of similar toxicity that is likely to endanger 
health, the director of the industrial safety branch could order 
the exposed workers to be examined at specific intervals, and 


if necessary and at his discretion removed from exposure. 
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THE WITNESS: (cont'd.) In applying these very 
general provisions, the staff of the ministry relied on medical 
and scientified advice from the staff of the occupational health 
protection branch of the Ministry of Health. 
MR SeuAOWINea Oe NOt lt MaSOrryandla dian! t) mean 
to interrupt you, but if you were going to leave that paragraph, 


I am still not certain...how did...what was the statutory basis 


for the promulgation of guidelines? You may have JUuSt- Saldyit, 


and I missed it if you did. 

THE WITNESS: A. I guess the basis would be the 
necessity for the employer to take reasonable precautions to 
protect his workers, and in determining what reasonable 
precautions would be, and in looking at Regulation 79, where it 
is required that for toxic substances the employer must take 
particular precautions either by engineering controls, ventilation, 
work practices or protective equipment, in order to determine 
where a problem existed, where action was required, the ministry 
used its...the Ministry of Health provided the Ministry of Labour 
with its advice as to what reasonable precautions were, and 


these existed in the form of guidelines. 


Q. So that if...dealing with asbestos particularly... 


when the Ministry of Health, in 1972, promulgated a threshold 
limit value guideline of two fibers per cubic centimeter, was 
that then sending a signal to the Ministry of Labour and to 
those employers working and using asbestos, that reasonable 
precautions for the safety of employees working with asbestos 
would require that exposures be not greater than two fibers 
per cubic centimeter? 

A. I believe that's true. 

Q. If indeed exposure limits were in excess of 
two fibers per cubic centimeter, even though that itself was 


Simply a guideline, the ministry, if it so wished, could proceed 
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Q. (cont'd.) to enforce it, as it were, by acting 
on the general obligation of employers to take reasonable 
precautions for the safety of their employees? 

A. Combined with the specific regulation, to take 

action, control exposure to toxic substances, under section 59 
of the industrial establishment's regulation. 

DR. DUPRE: And that is Regulation 79, to which 
you are referring there? 

THE WITNESS: Regulation 79 of Regulation 259/72... 
Section 79 or Regulation 259/72. 

DR. DUPRE: Okay. 

NOW sh Cael Sis < 

THE WITNESS: That's under the Industrial Safety Act. 

DR. DUPRE: Right. It is that same regulation, 259, 
that provided that the director’ could order the surveillance of 
employees engaged in workplaces that used hazardous substances? 

THE WLINESS =" Correct. 

Under the Construction Safety Act, which was 
Regulation 419/73, where a worker might be exposed to a concentration 
of lead, benzol or asbestos likely to endanger his health, a 
constructor was required to post a notice outlining the dangers 
involved and the precautions necessary for protection...section 
4 (b) 4...Roman numeral four. 

Part nine of the Mining Act contained equally 
general provisions. For instance, Section 212, subsection l, 
stated: 

"The ventilation in every mine shall be such 

that the air in all of its workings which are 

in use shall be free from dangerous amounts of 

noxious impurities, and shall contain sufficient 

oxygen to obviate danger to the health of anyone 


employed in the mine." 
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FUP NEsoOemOCONG: dd.) rOoremining plants, 
section 214, subsection 4, provided similarly vague guidance 
about judging whether a worker's health was at risk. It 
stated, in part that: 

"Ventilation must be provided where there was 

a gas, vapor, dust or other impurity that is 

likely to be inhaled or to an injurious extent 

10 by persons...likely to be inhaled to an injurious 

| extent by persons in the plant." 

The chief of the mines engineering branch did 
issue codes on technical matters, which his staff enforced under 
the general powers granted them by the Mining Act, section 610, 
subsection l. 

15 That sets the legal basis for the control of 

chemicals at the workplace, in Ontario, before the Occupational 

Health and Safety Act. 

MR. LASKIN: Now, can we come back to the Ham 

Commission report, and can you tell us what that report 

a contemplated in terms of the internal responsibility system, and 
is it easier to deal with it in its constituent elements, can 
we...what recommendations, if any, did it make to change the 
direct responsibility part of the system that was already in 
place by virtue of the statutory and regulatory framework you 
just outlined? 

25 THE WITNESS: A. I think the starting point was 
simply to describe what the direct responsibility system was, and 
if you turn to the report itself, you can find a table in here 
somewhere... 

Q. Could you hold on for just one second, Mr. 
Gladstone? 

oa A. Sure. 


MRP LAOKINes Lojust want tor find, out whether Dr. 
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220 5= Gladstone, in-ch 
MR. LASKIN: (cont'd.) Uffen had a copy of the 
report. 
5 DR. UFFEN: I've got it down here, but it should 
be ina... 
MISS JOLLEY: Page 152. 
DUP LEN ea. sie Wild Cn ONG... 
MR. LASKIN: Why don't we get another one? 
There is a part of it in the compendium, but to the extent that 


he Mr. Gladstone is going to refer to pages outside the compendium... 
DR. DUPRE: What page? 
THE WITNESS: It's following page 149. 
MR. LASKIN: Q. The table? 
THE WITNESS: A. Yes. 
‘7 Q. Table fifty-one. 


A. Fifty-one. 

Q. Mmm-hmm. 

A. And I think what this table does is to 
describe, in a sort of...the relationship between structure and 
function, how a company should deal with health and safety 

20 problems at work, and the relationships between the workmen, all 
the way up to the president and chief executive officer, for 
such activities as the nature of work, the responsibility for 
people, the responsibility of work performance, the direction of 
work, the relationships between people, the provision of 
facilities and equipment, responsibility for conditions of work 

ao and responsibility for accounting. 

I believe that this is a complex way of describing 
the relationships and the functions of people at work, and this is 
what it takes to maintain an effective and safe operation. 

What the Royal Commission did was to highlight 

30 the importance of this chainof responsibility, to indicate what 


wasn't working, in its opinion, and to make recommendations to 
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- 21 - Gladstone, in-ch 
A. (cont'd.) improve the framework to enable this 
System to do its job properly. 
I guess the three areas that come out have to 

do with the participation of workers within the organization, 

the provision of information to workers, and from workers to 

managers in an organization, and the right for workers to refuse 

work where it is necessary. 

10 I said three, I should say four...and the need for 
better control over chemicals in the workplace, and the statutory 
base for that control. 

Q. So that, just so that I understand that, 
when Dr. Ham looked at the system in the workplace and looked at 
table fifty-one, he identified four particular areas where, in 

15 his judgement, the system was not functioning properly? 

A. I don't know whether Dr. Ham identified those 
particular areas or not. Those are some of the areas that I 
picked out, on reflection. If you want to Cariyvaitterur cer, 
there are other things that, in his view, is recorded in this 
document, wrong with the way in which health and safety was 

a organized in the province, and the statutory framework for that, 
but that's all recorded in here. 

Q. Okay. The four that you have selected and 
just told us about - the participation of workers, the provision 
of information to workers, the right of workers to refuse work 

25} and the need for better control of the chemicals - why have you 
selected out those four? 

Are those the four that emerge to you, on reflection, 
as being central? 


A. Yes. 
Oo Okay. 
30 A. And I think these are themes that run through 


the book. 
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A. (cont'd.) There are others dealing with 
training, compensation. 

Q. Okay. Are you now going to take us to what 
the report did to address those four matters? 

A. With regard to the right of workers to 
participate in the system, as it were, the Commission, I believe, 
recommended that there be the two institutions, if you would 
like, established - joint health and safety committees and 
worker auditors. 

Veal SOs < 

Q. We better come back to those, but VOU Carry. on. 

A. It also recommended the establishment of an 
advisory committee to the assistant deputy minister on occupational 
health and occupational safety, that he calls the health and 
safety authority, and that it be composed or workers and experts 
in the field, and representatives of management. And that would 
be another...call it a policy-level participation by workers in 
the system. 

OteOKAY Alar Tone. 

A. In terms of information, I believe that the 
report documents the manner in which information is not provided 
to workers in the past. I believe that Ham used the term 
paternalistic attitudes towards workers in this regard, and took 
a very strong stand that workers should have access to reports, 
that they have a right to...I don't know whether...this is where 
information and participation blends, but to accompany an inspector 
on his tour of duty, that the report should be posted, that since 
they have a direct responsibility they should be part of the 
inspection system that checks upon the way in which the laws are 
met and the company achieves its goals of safe production. 

Photo tMckOt@eLNdt elie ss tart to. say that 


the joint committees and the worker auditor would have a role 
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A. (cont*d.) to play, intobtaining= information: and 
passing on information. 

In the context of the mining industry, there were 
recommendations that dealt with training and provision of that 
kind of information to workers through a training program. 

Ce BAUS tel 's 

Af Thaty stintormation. 

Q. Okay, that's information. Can we just stop 
there for a moment and focus perhaps a little more on the worker 
auditor on the one side and the joint health and safety committee 
on the other, and can you put a little flesh on those two 
matters, on the worker auditor, what his or her function would 
be, what relationship, if any, the worker auditor was to have 
with the joint health and safety committees, and in turn what 
the Ham Report can see as the joint health and safety committee's 
will be doing? 

Aone Chi nkete SMibais. coe sayoithaw the Widealof 
worker auditors and joint committees was put to us by the 
labour movement in extensive hearings and brief to the Commission, 
and Ham, when he visited England and Sweden in the fall of 1975, 
was quite impressed by the manner in which the workers could 
contribute their knowledge through those types of institutions 
in those countries, recognizing that the social and economic: 
and political climates were far different between the two 
countries and Ontario in particular, but the whole idea was 
quite compelling and found itself translated into the idea of 
the worker auditor, which... 

Q. Like the safety delegate... 

A. In Sweden. 

QO. And the safety representative... 

A. The safety representative in England. 

You recall that the Robbins Report was published 


7540-1171 


aniite. a? Py a tieety i: ae 

bales? 4 conk= qaplladie ad ni Sirk 
ta 

vec Put. o* anat, 


a 2 a 


++ <a THOMA NAME, Ue 
DA fs Wi #1 L evitaies nando ; 
é a - 
at oh 2s0qNe muidaint ats fea 
if . =) ~~: 
oy 
uy Se 


- 


_ 

a 
_ 
C- 


7 - 


10 


15 


20 


25 


30 


i 87 (6/76) 


- 24 - Gladstone, in-ch 

A. (cont'd.) in 1972, and it dealt extensively 
with a lot of the same issues, and I think had, again, some 
profound influence on the way in which we approached this 
subject. 

The whole idea of a worker auditor is that you 
take a man who is interested in health and safety, that has some 
proclivity for it, and you give him training or give him the 
information he needs, and you make sure that he is given the 
time, on company time, wage time, to review the workplace in 
his area and to report his findings. 

Q. To whom? 

A. TO management, on the problems he has 
encountered, what has to be done. And where there are health 
and safety committees, to link perhaps part of the worker 
representatives or safety delegates to the committee. 

Q. There is discussion, either in Ham or in 
Burkett, of a phrase ‘specific workplace anomalies', which I 
take to mean specific health or safety problems that occur 
on the job day to day. I suppose the guestion is, is the 
worker auditor, as an institution, envisaged to deal with what 
has been called workplace anomalies, specific? 

A. Once again, this is a phrase that does not 
find its way into law, and it's something that I guess Ham and 
Burkett found quite appealling to describe when something is not 
performed according to standard work practices, ina company, 
and that's the broad way in which I believe they use the term 
anomaly. 

OF asAnd. os 

A. And the whole idea is to enable workers to 
have the opportunity to go around, to see what's doing in the 
workplace, and in the area that they are, I guess, knowledgeable 


about in terms of the performance of the work, and that's what 
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A. (cont'd.) we are talking about when we talk 
about anomalies...and to identify those areas that are deficient. 

Q. And report them? 

A. And to report. 

Oe) Ana the worker auditor, I take it, would play 
a purely advisory role, is that accurate? 

A. I believe so, yes. 

Q. He would not have any decision-making power 
per se? 

A. Well, if you combine that function with the 
concept of the right to refuse work, and if something is found 
that is just so obviously dangerous that the power is there, 
would be there in terms of Ham...now, Ham's report was 
translated into law in some aspects, and I guess the law...we 
Can discuss that afterwards...I just note that the law went 
much farther than anything Ham envisioned with respect to the 
refusal to work. 

So in terms of this document, if you combined 
the two functions, the workers would have the right to, as 
eeresalt 0; (the worker auditor, And this 1s all” theory, mind 
you, but putting it together you can see that if the worker 
auditor found something wrong, the worker could stop work and 
say this is not correct, and I believe that my life is in danger, 
or whatever, and take corrective action. 

Q. Did Ham contemplate that the worker auditor 
himself could stop work? 

A. I would have to check the report. I'm not 
sure. I don't believe so. 

If you put it in the contributive sense, he doesn't 
DavemcehatewauciOoricy . 

Q. Does he have a monitoring, auditing responsibility? 


Ay Ose THiAt cS COT rsuire, 
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- 26 - Gladstone, in-ch 
A. (cont'd.) But what do you mean by monitoring? 
Q. Well, perhaps you -can tell us. 
What kind of monitoring, what kind of auditing 


ol 


was it contemplated he would be doing? 

A. I would imagine that it would be the POuULMoOr 
the workplace, checking conditions, Checking records, talking 
with workers. 

Q. If a government inspector came in and did 

10 sampling, was it contemplated that the worker/auditor would go 
around with the inspector? 

A. If you put it in the terms of the worker/ 
auditor accompanying the government inspector, yes. That 
would be fair. 

Q. Was it contemplated that the worker/auditor 

ie performing his contributive responsibilities would do some of 
them completely independently, or would there be management 
Or supervisor, at the same time, accompanying him? 
In" other words... 
A. If I'm not mistaken, Ham EnOugnt= thatetnic 
20 was such an important function that the highest level of 
management available should go around with the GUyee = t ch ink 
he said that in his report. 

Q. So they should go around together, as it 
were? 

AS« Yes? 

25 Q. Was it contemplated that the worker/auditor 
would be a member of the joint health and safety committee? 

A. I believe that's true. Not all of them, that 
the institution of worker/auditor should, by some means, be linked 
to the institution of joint health and safety committees. 

Q. But at the same time should stand apart from 


30 
it in some respect? 
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A. Not necessarily. 

Q. Not necessarily? 

Dk= DUPRE<) I might just, counsel, read this 
recommendation which appears at page 157, that the membership 
Of the committee....that.is to.say, the joint labour/management 
health and safety committee..."consist of equal number of persons 

appointed by management and approved by members 

of the collective bargaining units, if such exist, 

and otherwise 2lected by the workers collectively, 

subject to the constraint that at least two of 

the persons selected be worker/auditors." 

THE WITNESS: And that's how the link would be. 

You may have ten worker/auditors, but you would only have...that's 
how the institutions would be linked. 

MR. LASKIN: Q. That's how they would be linked? 

THE WITNESS: A. Yes. 

DR. DUPRE: Can I also take it, when I reread 
page 154, that the worker/auditor is itself a part-time position 
in the sense, if I look at the paragraph that begins...2C's: the 
last paragraph on page 154... 

"The Commission proposes that worker/auditors 

devote an appropriate part of one shift per month 

to the task of reviewing work conditions." 

THE WITNESS: Yes. 

DR. DUPRE: So it is very much of a part-time 
position? 

THE WITNESS: Yes. 

DR. DUPRE: And in this sense, that this is just 
not...I certainly don't want to confuse anything by leaping ahead, 
but just to make sure I understand something, that) kind of worker/ 
auditor is fundamentally different, in that sense, from the worker- 
representative approach that the Burkett Report describes as in 
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DR. DUPRE. (Cont dls place sin stheucanadian 
automobile industry? 
5 THE WITNESS: Yes. 


DRSSUEFEN dS SO that. Lycans stay,.on.track =. 

THE WITNESS: But I think you can also say that 
what's in place in the auto industry is not linked to aiperi.cular 
workplace. 

DR. DUPRE: The ratios, at least, we have been 

10 talking about - one auditor for twenty-five workers - you've 
got a one-to-six-hundred ratio in the auto industry. 

THE SWLINKSS3 — Yese ust is, different. 

DR. UFFEN: The health and safety representative 
that's discussed in the Health and Safety Act, is that equivalent 
7 to the worker/auditor, or is equivalent to the autoworkers' 

representative, or something in between? 

THE WITNESS: It depends on the particular workplace. 
It could be as close to what Ham was recommending, or as far away 
as the auto industry...simply speaking. 

DR- UBREN?) [ts flexible? 

20 THE WITNESS: Well, simply because...and I'll have 
to refer to the Statute... 

DR. DUPRE, Well, could I put this to you, you are 
going, if you pursued Mr. Laskin's line, to get toethat Statute, 
and you will, I'm sure, pick up that clause then. Because I'm 
going to be in hot pursuit all over the place. 

| DRE JUEBEN > eves a1 sdidntiwank. to ej ump ahead... -l'm 
just trying to keep track. 

THE WITNESS: The idea is the same. 

DR. UFFEN: The idea is the same? 

THE WITNESS: Yes. 

30 DR. UFFEN: And it could be the same...okay. Come 
COeiteela terion. .~ chen. 


25 
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MR. LASKIN: Q. Just so that I understand, and I 
may be lagging behind everybody else here, but just so that I 
understand the relationship between direct responsibility, the role 
of the worker/auditor and the role of the joint committee under 
Ham, can we perhaps take a specific example and let's take Dr. 
Uffen's example. I just want to find out how that problem gets 
resolved under Ham, or doesn't get resolved, and at what stage 
the worker/auditor gets into the picture, and at what stage, if 
at all, the joint committee gets into the picture. 

So let's...there's the problem, there's a new piece 
of equipment and the dust is backing up. 

Now, can you trace the system through for us and 
tell us how that problem might get resolved under Ham? 

P*guess the first "stage, “as *you"said "it before was, 
I suppose a worker, ideally, is supposed to tell the supervisor 
the dust is backing up and something is wrong, this machine isn't 
working? 

THE WITNESS: A. That's true. 

Ge “Okay. 

A. And I would have to ask Dr. Uffen how many 
workers are involved in the plant. You can't... 

DR. UFFEN: I see. 

THE WITNESS: You can't divorce...we are talking 
about a fairy tale and I don't know if it's a plant that's got 
six hundred people, or twenty people. Ham was talking about an 
industry that had large, complex organizations that are spread 
for miles underground, that might be able to blend the two 
Systems together, so that if this is a large organization that we 
Suge) (ere WA gabeles Telerehhac ng). 

DR UlrEN: = Welly -Toertewilbenelp, “S*willjust 
set the...five hundred employees, but twenty-five in this 


particular department. Of the twenty-five, five of them probably 
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DR. UFFEN: (cont'd.) are going to be exposed 
along with the worker, the guy who discovers the machine is not 
operating right. 

Does that help? 

THE WITNESS: Yes, sir. 

MR. LASKIN: Q. And one worker/auditor...let's 
take his ratio...we've got one worker/auditor in this little 
section. ; 

THE WITNESS: A. And I would guess that the 
worker should report up to his supervisor, and if the supervisor 
Says there isn't a problem and the worker isn't satisfied with 
that answer, he could consult with the auditor in the area if he 
happens...and this is one of the bigger problems...is the auditor 
on the same shift as the worker when the problem comes (Ghel 

Assuming that they are working on the same shift, 
they could take the matter up with the supervisor again, or take 
it up to a higher level if necessary. 

O. WeThRelworker/auditonswil ttakesit, coubd «find out 
about the problem himself through his monitoring and inspection 
role? 

A.  8Yess 

Q. Or he could directly...or he could find out about 
it indirectly because a worker reported the matter to him, having 
not been able to resolve it directly with his own supervisor? 

Az “Yes. 

Q. In either of those cases, then the worker/ 
auditor's role would be to report the matter to the supervisor 
himself and try to work out a resolution with the supervisor? 

A. I would assume so. 

Q. And at that stage, I take it, the joint 
committee would not have any involvement? This matter would net; 


at this stage, be brought to the joint committee? 
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DP eaeweuton teathink so. (fit could be 

resolved satisfactorily. 

5 Q. The focus and the attempt would be to resolve 
it amongst the players...hopefully between the direct responsibility 
System, but if not that, at least with the assistance of the 
worker/auditor, leaving the joint committee aside? 

A. I would assume so. 

Q. Would I take it then, following from that, 

10 it would only be if those players were not able to resolve the 
matter satisfactorily that the worker/auditor would then report 
the matter to the joint committee? 

A. I'm not sure that that's true. Lie tis a 
problem, if it's not being fixed, if the worker's health is in 
fe danger, they have other avenues to take to protect themselves 

and the workers involved. 

I think that one of the difficulties with this 
report is the linkage, and how it would work, and I think that 
if you liken the health and safety committee more to a policy 
committee, then these day-to-day problems, if they are not 

20 resolved or they recur, would indicate a need for a different 
approach within the company to dealing with those types of 
anomalies and the committee itself could deal with the larger 
issues that are raised by the specific occurrences that take 
place on the shop floor. 

In that way, the representatives on the committee 

_ could use their experience in day-to-day activities to help set 

the agenda for the committees. 

Q. Would a larger issue, say arising out of that 
example, be - should we have brought in this new equipment, 
should we reconsider going back to the old equipment or some 
30 different type of equipment on an ongoing basis? Would that be 

a kind of more general policy-type issue? 
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A. If that's the way in which the workers perceive 
the problem, I would assume that that would be something that they 
would try and bring up and discuss. 

Q. But, just so I'm clear, Ham did not 
contemplate these specific day-to-day problems would be brought 
to the joint committee for resolution? 

A. I'm not sure that that's true. That's where 
it becomes very difficult in understanding the linkage, as in 
Ham, between the work of the worker/auditor and the role of 
the joint health and safety committee. 

MRoY LASRINs i'm sorry, Dre Uftfen: 

DR. UFFEN: No, I was just thinking of an example 
that might test your argument. 

You have a safety barrier, you are not supposed to 
go through this thing because when the barrier is down there is 
a hazard on the other side. Somebody goes CHrOUGHh? 1 te PeThacl's 
a day-to-day problem that would be dealt with in one way. 

On the other hand, the barrier system isn't 
working right - somebody presses the button to close it and 
the damn thing closes sometimes, doesn't close other times, and 
this goes on and on for weeks, or could do. 

That would come up in front of a committee? 

THE WEUNE Sos Tnat “st taitr . 

DR. UFFEN: A fair enough example? 

THE WITNESS: Yes. 

DR. UFFEN: That happens in mines and all over 
the place. 

MRey GASKING O.= "Cane lask= vous mr Gladstone, 
without going through specificall in the report, did Ham, 
nonetheless, contemplate in a general way, or even specifically, 
the kinds of things that the joint health and safety committee 
would do? If he didn't specifically address the linkage between 
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Q. (cont'd.) worker/auditors and joint committees, 
did he nonetheless focus in on kinds of contributive responsibilities 
joint committees would have? 

A. Well, first of all, I think that the committee, 
as Ham says, would have a responsibility to tour the Operation from 
time to time, to see how things were going. 

That would, in a sense, almost duplicate what 
the worker/auditor was doing on a periodic basis. So you would 
have two institutions within a company that would be going over 
the same workplace, to do the same Cy peroLething;, for. thedsame 
purpose...that's to find anomalies and take corrective action. 

I think that Ham did say that the tours would be 
linked to more policy-related issues such as environmental 
standards, standard work procedures, modification or extension 
of plant education and training for health and safety, the design 
and use of protective equipment, the maintenance of tools, equipment 
and processes, the efficient use of ventilation, the hazards 
related to haulage and hoisting, the use of hazardous chemicals, 
housekeeping and underground fire procedures, were just some 
of the general issues that they would try and relate specific 
conditions that they found to. 

I believe that Ham did spend some time looking 
at existing minutes of health and safety committees that were 
Seteupperther by contract, or certainly on a voluntary basis, 
and found that they did deal with a lot of the mundane, as opposed 
to, I guess what he would call policy-related matters. 

He hoped that the committees would deal with 
problems like identification of hazards, systems in place to 
control them, investigations and how well they are doing. 

I think he had a...he believed that there was 
a higher level of functions for these committees than was 
currently exhibited by his review of the...by the minutes. 
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Q. Can we leave this report, then, and come to 
Bisiees/0 2 

A. I believe that we were... 

Q. I'm sorry. We haven't...yes. 

Bee WemanULessed,= initially, two Others: 

Q. You are quite right, Mr. Gladstone, and you 
haven't told us how Dr. Ham addressed the right of workers to 
refuse work, in his report, and then the other item where he 
identified the need for better control over chemicals. 

Do you want to tell us about those two, and then 
we'll go to Bill’ 70? 

A. In terms of refusals, the right to refuse work, 
this was a subject. that was brought to the Commission's attention 
by the labour movement, and I think Ham sort of took it halfway. 

He recognized that there was a problem, that simply 
the simple duty not to perform unsafe work - which, for example, 
existed in the Industrial Safety Act - was not enough, and said 
that the problem had to be dealt with within the organization, 
and set up a procedure in his mind that would end at the, I 
guess, upper management level within a company. 

I don't believe he envisioned the inspector 
coming in and making a decision and... 

Q. He didn't envisage the ministry or the 
government... 

A. The government. 

Qpeet. biemti LOnvartyelm alleot rthas; playing 
any role? 

A. I don't believe so. I think that the whole 
process ended within the company. 

DReeUrPiNce sts emit. Ol page, 7/8, at the top of 
the page, there's a description of it and it makes no mention 


of that government role. 
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DR. UFFEN: (cont'd.) "There would be a statutory 
requirement that the work situation be examined 

5 and judged by a member of senior supervision, in 
the presence of the worker/auditor acting as an 
observer, and that a report of the circumstances 
be made to the Mines Inspectorate, by the manager." 
Now, the Mines Inspectorate...have you found it? 


MR. LASKIN: I'm sorry, Dr. Uffen. What page are 
10 


you on? 

DR. UFFEN: Page 178. (sic) 

MR. LASKIN: Yes. 

DR. UFFEN: Now, the Mines Inspectorate, he must 
have had it in his mind a bit, then, that a report of the 

oe circumstances be made to the Mines Inspectorate, by the manager. 

THE WITNESS: Correct. 

MR. LASKIN: Okay. 

THE WITNESS: And the issue of the control of 
toxic substances is really, I would venture to guess, sixty 
percent of the report, and the problems that were identified with 

20 regard to the identification, evaluation and control of 
chemicals, and what was needed in terms of statutory basis to 
do that, and the need for the development of particular 
regulations on a careful basis to, I guess, protect workers 
from exposure to the chemicals. 

The other...one other interesting idea that he 

25 


introduced with regard to metallurgical plants, is what he called 
the metallurgical audit, so that you can trace through any losses 
that can occur in a production process, and have some idea of 
the balance of chemicals within the system. 

MEeELASK IN aie es OkKay se 
30 DR. UFFEN: Were you about to leave this? 
MRA WIN sa lewas,e Dine ULE. 
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- 36 - Gladstone, in-ch 
DR. UFFEN: Could I have a quick question before 


you do? 
: MR. LASKIN: Yes. 

DR. UFFEN: You know the table fifty-one that we 
referred to earlier on, which identified functions and 
responsibilities, in the mining industry it is not infrequent 
that you can have a wholly-owned company, but you can also have 

40 a wholly-owned subsidiary. 


Was this chart drawn up with only the single- 
Operating company in mind, or did they consider the possibility 
of a wholly-owned subsidiary? 

THE WITNESS: I don't know. 

DR. UFFEN: I ask this because... 

15 THE WITNESS: I would assume that it's just a 

Single company. 

DR. UFFEN: Yes. But you don’t know of any 
attempt, then, that was made to take into account the possibility 
of a wholly-owned subsidiary where the functions of president 


and chief executive officer may be quite a little bit different 


20 from the ones that are in this chart? 

THE WITNESS: The only comment I would make is 
that the chief executive officer would still be responsible for 
the performance. 

DR. UFFEN: That's what this chart proposes. It 

25 proposes that the president and chief executive officer would 


authorize capital expenditures, determine the policies to make 
the purposes of the enterprise compatible with the legislated 
requirements and social trends. 

Now, that fits very nicely for a single 
corporation with its own owners, its own shareholders, its own 


30 poargq of directors: .. 
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THE WITNESS: Correct. 
DR. UFFEN: ...but when you get into a wholly- 

5 owned subsidiary of another organization, I think we've already 
learned that the chief executive officer may play a different 
role. 

THe WitNGoeotanthat' s true. 
DR. DUPRE: I wanted to ask you, Mr. Gladstone, 
you said the only comment I would offer is that the president 
ae and chief executive officer would still be responsible. 

That the president and chief executive officer 
would still be responsible under what? Under the internal 
responsibility system as outlined in principle, or under an 
existing statute? 

THE WITNESS: I believe I used the word chief 
executive officer. I did not use the word president. 

Di DUPRE s 5 Okay, 

THE WITNESS: And as the person responsible, if 


15 


the president and chief executive officer of a given entity in 
Ontario is a paper tiger and is responsible really to someone 
20 else outside the country, or outside the province, to another 
person within the province... 
DR. UFFEN: Or even within the province. 
TUE) LS Stes ewOULOSSeGetnate. and this is 
a personal opinion...that there is a relationship there that 


would take it up the chain. That president reports to someone 


a higher, who may set policy. If that's the case, then he is the 
man who would be ultimately accountable, in my personal opinion. 
DR. DUPRE: And this is a personal opinion about 
who would be ultimately accountable in the internal responsibility 
System as it exists in theory, or as it is laid down by statute? 
30 Or maybe I could just give you notice of that 


question because we can get to it when we look at the statute. 
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THE WITNESS: Well, your question really is, who is 
the employer. I can't give you that answer right now. 

5 DR. DUPRE: I'm not sure that that's my question, 
but that's certainly one way of taking a slice of my question. 

THE WITNESS: Yes, okay. We'll talk about it later. 

DR. DUPRE: Okay. 

MR. LASKIN: Q. Well, the opinion that you gave, 

i at least in terms of Ham, is that what you understood Ham 
recommended, leaving aside whatever the statute says or doesn't 
say? 

THE WITNESS: A. Ham, I don't believe, makes any 
reference in his report to wholly-owned subsidiaries. I am only 
speculating. 

15 DR. UFFEN: Would I be safe in drawing a conclusion 
that if someone like me, or anyone else, was interested in that 
particular case of a wholly-owned subsidiary, we could sit down 
and re-examine this chart and then draw up our own chart? 

THE WITNESS: Yes. 

DR) UFEEN: (Ali right. ‘Thanks: 

Zo MR. LASKIN: Q. Can we turn now to the statute, 

to Bill 70, and can you by way of overview tell us to what 

extent the government accepted Ham, and to what extent it in fact 

implemented what Ham had recommended, in Bill 70? 

THE WITNESS: A. That's a very difficult question 

to answer. The legislature passed the Occupational Health and 

safety Act in 1978, and I think that the principles that I addressed 


in terms of the right to refuse work, access to information, the 


25 


right to participate, the whole idea of duties and responsibilities 
where the parties' provisions for the control of toxic substances 
have all been incorporated in the body of the statute, and also 

30 in the section that empowers the Lieutenant-Governor in Council to 


make regulations, I would say that one area that the Commission 


87 (6/76) 7540-1171 


= 
ie 
7 
. 


- 
{nt ,aenosebslo - a) ; . 

eh odw pat yllem abidsewp tieg PNSR * a 7 
Orn JApL Tsewtie. Saag iy | 


oS’ 1 2syelem 
4 ‘ ra) oe ett = ne ya 
Mic enve wa e*saeds Yor? Sega 2 tae aA : 
pi 4 # 4 - foals om yi aud. 


\whigea? yr TS woree 2 e6is82 Tp vu" 
“t en 


4 7 Pe 
os ips ve 2a MLE tal Au d rd] s¥t va 7 rong er. ; ad 
yew Rieti oa 5 — a 
{ ‘- 


~ 
he 


5 


/ a ashe tec. alee Lae n 
uv t i Aer i \ oF ae - ¢ e 
- bb | ' “ ; : 7 


i iivaetagst po OID) Saath SS Ve an naneaay 4 
pret - Serre — spate 2 Pe aoa? 

ijn uw Qe WSL sed? Gila’ Yared eae as 

wa SSmee ts aL. | init i 

alnast?’ +. 2Rget (eis tie «fil 

v3 ‘et @oee GRE ae neg so a ide 


seis. ¢ ay bas inivnayn Jo vader sg ae + 
: = 
“34: 6 eh ‘e% 1‘ Dmg -M@Ecl Z Mem Oe pa oF 
Y (Lig pt (eo dasdnees iowd ion .2ahe Deeae 
! 


Suitenp 2fholt? th, Grey eve We Wee ane 


VP agrees? {ari aoe any seca sana fa! 
mhetiGa 1 fan? esiqianineg ot Jay, east 
at. 46 #2 erase y as * ateoe mis er 
ett mw idianidig bay, Sale Des anh Bt 
ss4neiseie 21499, so esi 
uéib Bah rer ac ee 

o2 iéganed os . 


oda Bases ike 3H 
: oe 


~ of 


a 


mig i at % 
aie : 


cies tee Gladstone, in-ch 

THE WITNESS: (cont’d:) ~did not touch upon was the 

whole process of notification of new substances, and that provision 
5 is in the statute, and I don't believe there is any reference, in 
terms of recommendations, to that in Ham's report. 

I believe some people criticized the report for 
that lacuna. 

0. “2 Tnerreport? 

A. The report, yes. The Act certainly does have 

10 GChateprovisiont 
SO, in=principle, I would think that the Statute 
embodies many of the ideas that were enunciated by Ham, and I 
guess they differ in some detail Simply because you can't take a 
report and translate it into statute directly, especially since 
re it has to go through a quite-complex process in the legislature 
before it becomes law. 

Q. Let's take some specific parts of the internal 
responsibility system as contemplated by Ham, and let's start with 
the worker/auditor. 

Can you tell us...and I suppose, let's deal with 

20 it on the construction side and on the fixed-site workplace...to 
what extent was the worker/auditor concept incorporated in the 
Occupational Health and Safety Act, first of all on the 
construction side? 

Would you like a copy of the Statute? 

A. It's here somewhere, sorry. Tab two. 

Oper labmetwO. 

AA atm JUuSstalLOGkIne Lor my copy Of tab two. Sorry. 

On Why don te give you this little... - 


25 


A. In general terms... 
Q. Do you want the little green book? 
30 A. I'm okay. 


I believe the section that deals with representatives 
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A. (cont'd.) is section seven, and section seven 
states that: 

"Where the number of workers at a project regularly 

_exceeds twenty, the constructor shall cause the 
workers to select at least one health and safety 
representative from among the workers on the 
project, who do not exercise managerial functions." 

Q. And subsection seven and subsection six set 
out the powers? I suppose subsection nine? 

Aw naLeSe 

Q. Six, seven and nine? 

A. And subsection two states that: 

"Where there are less than twenty workers 

regularly employed, the minister may order a 

health and safety representative to be appointed." 

Q. So this is on the construction side? 

PTH SLismon) tie industrial side. 

Ove OLtL Ys 

A. Subsection...you were talking about the 
representatives, right? 

Ope t eS - 

A. On construction where there are twenty or more 
workers regularly employed, you have to have a representative. 

Q. And is the health and safety representative 
that is referred to in section seven, as you understand it, 
generally equivalent to the worker/auditor? 

AR. The notion is the same. 

Q. The institution is? 

A. Yes, the notion is the same. 

And sinwother areas. 

Omer eSOLLy < 


A. In other areas where there are other types o£ 
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A. (cont'd.) industry, nonconstruction, and even 
where there is construction and there are less than twenty people, 
the minister has been given the option to issue orders to appoint 
a representative at a workplace. 

I will read subsection two of section seven: 

"Where no committee has been established under 

section eight, which deals with health and safety 

committees, or where the number of workers ata 
project does not regularly exceed twenty, the 

minister may, by order in writing, require a 

constructor or an employer to cause the selection 

of one or more health and safety representatives 
for a workplace or parts thereof, from among the 
workers employed at the workplace, or in the part 

Or parts thereof, who do not exercise managerial 

function and may provide in the order for the 

qualifications of such representative or 
representatives." 

Q. Without meaning to skip ahead, do you know 
whether the minister has ever exercised the power that is vested 
under that subsection? 

Awe Udon. t know: 

Q. Okay. Now, on the fixed-site workplace side 
of things, do we find the worker/auditor institution? 

A. Only where the minister orders, May order it 
appointed, where there are less than...where there is no committee 
required. 

DR. DUPRE: We are talking about fixed sites? 

THE WITNESS: Mmm-hmm. 

DR. DUPRE: Now, let me ask you about subsection 
eight cf section eight: 


"The members of a committee who represent workers". 


7540-1171 
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- 42 - Gladstone, in-ch 
DR. DUPRE: (cont'd.) that refers to a joint 
committee..."The members of the committee who represent workers 
5 shall designate one of the members representing 
workers to inspect the physical condition of 
the workplace not more often than once a month 
or at such intervals as the director may direct, 
and it is the duty of the employer and the workers 
to afford that member such information and 
10 assistance as may be required for the purpose of 
Carrying out the inspection." 
THE WITNESS: Mmm-hmn. 
DR. DUPRE: Now, when I read that away back, I 
immediately scribbled in the margin, is this Ham's worker/auditor. 


I scribbled it in the margin because, peat ted cl bone lies 


be appeared reasonable to me to conclude that if I was looking for 
Dr. Ham's worker/auditors, I had indeed found them in eight/eight. 
Of course, I will admit I was looking for Dr. Ham's 
worker/auditors in this legislation. 
THE WITNESS: His worker/auditor is the health 
20 and safety representative in section seven. The functions that 
Aieliste 
DR. DUPRE: The worker/auditor is the health and 
safety representative in section seven? 
THE WITNESS: That's what I said. 
DR. DUPRE: Section seven looks very much as if 
2 it applies to construction, or nonfixed-site... 
MR. LASKIN: It's the construction side. 
THE WITNESS: And that's where they have limited 
itasto. 
DR. DUPRE: I see. 
30 THE WITNESS: Except where the minister may order 


it in places where there isn't a committee, and on construction Sites. 
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DR. DUPRE: I see. And therefore, I obviously 
was reading eight/eight in perhaps an erroneous fashion? 

tik WLINESS: NO,22 would... 

MR. LASKIN: Q. Is it fair to say there is some 
of the worker/auditor concept embodied in section eight, subsection 
eight? 

| THE WITNESS: A. I believe that that's true. 
I think if you recall, Ham did say that the health and safety 
committee had to tour the workplace, members had to tour the 
workplace, and in this fashion I think that rather than having 
the institution of the worker/auditor, they have given the worker 
members on the committee the right to inspect a workplace not 
more than once a month. 

DR. DUPRE: Okay. 

Now, Mr. Gladstone, I need your help, because recht ly 
or wrongly, when I first read eight/eight a long time ago I put in 
themargin 'is this the worker/auditor', and I'm still puzzling 
Over it and needless to say, my puzzlement, if I may use that 
term, was only enhanced by the research study by Gunderson and 
Swinton, which at page eight decimal five gave me a training 
course on apparently how section eight/eight has been interpreted. 

Have you got Gunderson/Swinton with you, Mr. 
Gladstone? 

ZHEAWLITNESS: -NO,;e Lado. not. 

Dik) DUPRE ss Okay. 

MR. LASKIN: Well, I have a summary of it. 

DR. DUPRE: Well, I‘m noticing, counsel,. that 
it's five minutes to eleven. I wonder if this might be an 
appropriate point at which to take a break, and I Wills Laeparticular, 
if Mr. Gladstone would indulge me during the break, like to 
refer his attention to pages eight-five and eight-six in 


Gunderson-Swinton, and my opening question, Mr. Gladstone, is 
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DR. DUPRE: (cont'd.) simply going to be this -— is 
what they describe here accurate, to the best of your knowledge? 

THE WITNESS: Or if there are other sources of 
information. 

DR. DUPRE: We can go on from there. 

THE WITNESS: Fine. 

MR. LASKIN: Fifteen minutes, fifteen or twenty? 

DR. DUPRE: Fifteen minutes, yes. 


THE INQUIRY RECESSED 


THE INQUIRY RESUMED 


DR. DUPRE: May we proceed, and to fulfill the 
notice which I gave you, I will just start by asking whether what 
you have been able to read on pages eight-five and eight-six of 
the Gunderson-Swinton study reflects your...well, is it accurate 
from the standpoint of your own knowledge base? 

THE WITNESS: The Statute does say that a worker 
representative will inspect the workplace not more often than 
once a month, or at an interval established by a director, and 
that's the director of the Ministry of Labour's occupational 
health and safety division. 

That's what the Statute says, and my understanding 
is that if agreement can be reached between the parties. that an 
inspection interval will be monthly, that is afforded by law. 

If the parties want to inspect every two weeks 
Or every week because of the size of the workplace, that a 
director...they can make application to the director for that 
to occur, and indeed that has happened and the director has 
Ordered inspections more frequently than once a month. 

If the way in which the Statute is worded, the 


parties cannot agree to an inspection cycle of once a month, 
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THE WITNESS: (cont'd.) if one wants monthly or 
the other says it's not worth monthly, it's worth every two 


months, and they can't agree...they may agree, and that's 


P permitted by the Statute for them to reach that kind of agreement. 
If they disagree, they have the authority to, they have the right 
to take the matter up with the director, who can order not only 
monthly, but more frequently than monthly inspection intervals. 

So that's my understanding of that particular 
10 section. | 
DR. DUPRE: Now may I, Mr. Gladstone, draw your 
attention to the second sentence...sorry, the third sentence, in 
the paragraph on eight-five, that begins with the words "one 
worker representative", and the third sentence begins with the 
words "the legal branch". Do you see that? 

1B THE WITNESS: Yes. 

DR. DUPRE: Okay. 

"The legal branch of the Ministry:of-Labour, in 
response to a question from a company which has 
refused to permit a monthly inspection of the 

20 whole plant, interpreted section eight-eight to 

mean that monthly inspections of the whole 

workplace are not mandatory unless the director so 

orders". 

Then the citation is Interpretations, Occupational 
Health and Safety Act. 

25 Does there exist in a document called Interpretations, 
OHSA, 1978, such an interpretation from the legal branch of the 
Ministry of Labour? 

THE WITNESS: There may. I would have to check our 
records to see in what form that exists. I am not doubting that 

Be ENegciGationels sincorrecta(sic}aanieamenot sure, though, that 


there may not have been some impression of the ideas inherent in 
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THE WITNESS: (cont'd.) the interpretation that 
would give the impression that you can't inspect more frequently 
than once a month, that there aren't other ways of dealing with 
the matter. 

DR. DUPRE: Just before I go on here, I would 
just like to ask a question of my learned counsel over here. 

Learned Counsel, to me as a layman if such an 
interpretation in fact could be made by someone...I'm not saying 
it's necessarily the main fact because we can always check that 
out...but what I'm asking is, if such an interpretation could be 
made of eight-eight, I suppose it would be because the 
interpretation would mean...the interpretation given the words 
‘not more often than once a month or at such intervals as the 
director may direct', those words would have been read as if 
they meant 'not more often than once a month as the director may 
direct, or at such intervals as the director may direct’. 

That's the only way that I could imagine one could 
make that kind of interpretation. 
. I guess my question to you, counsel, is, am I 
cockeyed in saying what I have just said? 

MR. LASKIN: I have two comments, Mr. Chairman. 
Number one, I think you are right. And number two, speaking 
only for myself, if that's the legal interpretation placed on it 
by legal branch, or if that's what I see as being read here... 

DR. DUPRE: Or by someone, but... 

MR. LASKIN: ...I think I would have to say to you, 
I respectfully disagree with that interpretation. 

DR. UFFEN: Mr. Chairman, I find that we needn't 
PrC1ong this, that acl read it, it says ‘not more often". It 
doesn't say 'at least', or ‘there shall be an inspection once 
amonth'. It says ‘not more often than'. 


So the question of whether it's compulsory once a 
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DR. UFFEN: (cont'd.) month is buried in the 
interpretation. 

I think the interpretation is sound. 

MR. LASKIN: But the issue...perhaps this isn't the 
place to get into a legal discussion, but it seemed to me that the 
underlying central issue is whether the worker has a right, whether 
there is a mandatory duty or not, and whether the worker has a 
right to inspect the workplace at least once a month, by virtue 
of this section without any ruling of the director and without 
any agreement between the employer and the employees. It seems 
to me that's the critical question. 

DR. UFFEN: That's the question. 

MR. LASKIN: What I read a researcher telling us 
is, the section doesn't say that. 

DR. UFFEN: It doesn't say that. It says 'not more 
often than once a month'. 

MISS JOLLEY: There was... 

DR. DUPRE: Please, Miss Jolley. 

MISS JOLLEY: There was a discussion, and I'm not 
sure if this refers to the particular plant, I think it was the 
UAW plant, and the issue was over workplace as opposed to once 
per month, and the definition of workplace and what they could 
in fact judge as the workplace to be inspected, as opposed to 
the time. 

But i’ menotesure Vi thats what that particular 
one is referring to. 

MR. LASKIN: I don't know whether the witness 
can answer the question as to what was the intent of the 
legislature in enacting this section....iu..was the intent of 
the legislature to allow a worker to inspect once a month, if 
the worker so desired, without having to resort to the director 


Or without having to resort to an agreement with management? 
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THE WITNESS + =-As* al jdon,.t-know. <All. Knownis 

what's in the law now, and that is clearly stated 'not more than 
5 once a month'. It does not say ‘at least once a month', and you just 

have to take it from there. 

DR. DUPRE: Can I just ask my Learned Counsel 
One more question? 

I would be reading this clause correctly if I 


at least concluded that very clearly this clause places a legal 


Mn obligation on the members of a committee to designate one of the 
members representing workers, to inspect? 
MR. LASKIN: No question about that. 
DR. DUPRE: That they have a clear-cut legal 
obligation to. 
ae So at this point the question would really be, does 


a Statute which has clearly imposed a legal obligation on the 
workers to select someone to inspect then go on to basically say 
that okay, they've got the legal obligation to designate somebody 
to inspect, but whether that worker ever gets around to inspecting, 
whether it's not more than once a month or more frequently is 

20 up to the director to decide? 

MR. LASKIN: Yes. 

DR. DUPRE: Mr. Gladstone, I have just done this 
to put my concern on the table. In fact, I don't know what we 
are going to do with it, but quite evidently to the extent that 
we are here to recommend about legislation and policy, we have to 

= have some...we'll have to get around to having some clear 
understanding of how the existing words are actually interpreted, 
and of course if it happened that that was fine with us, we 
wouldn't recommend any change in wording. But on the otherhand, 
if it isn't, that's the way we felt. 

30 So perhaps all I need at this point is to ask 


that we be, the Commission be given the interpretations document 
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DR. DUPRE: (cont'd.) which is referred to here, 
at some time if this would be possible. 

THE WITNESS: I will check with the ministry. 

I don't foresee any difficulty. But if I can just make one 
comment for the record, you left the impression, I think, that 
workers may not inspect the workplace ever, and I don't think 
that the Act envisions this happening. It does say that he shall 
inspect the workplace. 

MR. STARKMAN: Mr. Chairman, I am somewhat unhappy 
with that last answer from the witness when asked for the 
interpretations document, and the answer was 'I will check with 
the ministry and advise', as I understood it. 

I think we need to clearly know now whether or not 
this person is going to produce that document or is not going to 
produce the document. I don't understand 'I will check with the 
ministry and advise’. It's a little unclear, and I'm not sure if 
that is the type of answer which is satisfactory to the 
Commission. 

MR. LEDERER: With all due respect to Mr. Starkman, 
what the witness has indicated is he doesn't know what is being 
referred to there, and there may or not be some privilege to which 
that document is subject. As you will recognize, Mr. Chairman, 
under the Public Inquiries Act, privileges still hold, and I 
understand the witness's answer to be the appropriate one - I 
want to check to see what there is and if there is some problem, 
wer lelooksintorat. 

Hel avsoysalid, tidony tithoank ‘theregwild) be any 
difficulty, and I would be hopeful, as he apparently is, that 
he will be able to find that document and to DrovVidesitto, you, 
but it would be inappropriate for us to undertake to provide 


something when we don't even know what it is. 
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DR. DUPRE: I certainly agree with that, counsel. 
I never like to anticipate any trouble in getting anything until 
I finally hit the point where I don't have it. 

MR. LASKIN: Just while we are on that section, 
because I intended to ask you a couple of questions about it, do 
you know whether it was the intent of the legislation or whether 
there is an interpretation bulletin or provision which addresses 
itself to the question of whether the right to inspect, in section 
eight, subsection eight, carries with it the right to do air 
sampling, for example, or to take measurements? 

THEe WLINESS:* “A. Eldon’ know. 

Oe COULINVOULes 

Ae 1 CoulLG hind: out. 

Q. ...when you are looking at the question of 
interpretation extend your inquiry to find out whether that 
issue has been addressed? 

ATS ek wil. 

DR. UFFEN: Could I ask a question for legal 
guidance on this? When we ask a witness to find out about intent 
of legislation, it seems to me two things are involved - one is 
the drafting of the material and the actions of the legislature. 

I think he may be able tocope with the drafting of 
the material, but I don't know how we can ask him about the intent 
of the legislature. 

MR. LEDERER: I wonder, Mr. Chairman, if I might 
address that question, if it's not inappropriate? 

DR. UFFEN: I need a little instruction. 

MR. LEDERER: Well, I think the point is very 
well taken. It's perfectly obvious that no public servant, Mr. 
Gladstone or any other, can indicate to this Commission what the 
intent of the legislature was. However, the reason I didn't 


object at the time is that when Mr. Laskin asked his question, he 
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MR. LEDERER: (cont'd.) was careful enough to say, 
'I don't know if you can do this, Mr. Gladstone,' and Mr. 
Gladstone's response, I think, was, 'I really. can, © 0G at", and 
I think that is the fair response. 

It puts the public servant in an impossible | 
position to attempt to somehow summarize the intent of...I'm not 
Sure how many members we presently have, a hundred and some-odd 
disparate opinions that would go in to form the intent of the 
legislature. 

I think what Mr. Gladstone can do, and it has been 
the major thrust of Mr. Laskin's questions, is to indicate from 
his experience with the Ham Commission what that report says and 
his understanding of that report, and to attempt to compare his 
Own understanding of that report with his own understanding of 
the legislation. 

But I'm not sure, in fairness, he can go any further 
than that. 

MR. "LASKIN: Clearly, I accept all of that and 
you are both quite right..and I didn't mean to put Mr. Gladstone 
in any difficulty in that regard, but there are on occasion 
certain documents in existence that we may not know about which 
give some idea as to what the purpose behind this legislation was, 
and sometimes between purpose and drafting something gets left out. 

It may be in this case Mr. Gladstone can't help us. 
It may be that there is some document in existence that indicates 
these are the points the legislation wanted to cover. 

MR. LEDERER: Such a document...and I don't know 
whether one exists in this case, of course...doesn't demonstrate 
the intent of the legislature. What it demonstrates is the intent 
perceived by the person who prepared the document as to what he 
thought, or whomever he consulted with thought, that the direction 


to which that legislation was to go. 
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MR, LEDERER: “(cont®’ds) FBut@againy* I*m*not sure’ 
that it would speak to the intent of the legislature, and shouldn't 
5 be interpreted in that way. 
THER LINES ele eCanlnCLabLLy . s1 
MR. LASKIN: Legislation was my question, not 
legislature. 
THEEWLENBSo s*= Pardon? =i l4=qust’ clarify my 
understanding as to what I shall do. I shall find out whether 
40 there are any interpretations that deal with section eight-eight 
and the worker's right to monitor the workplace. 
MR. LASKIN: I think, quite frankly, certainly 
from where I sit, if there is a:document called Interpretations, 
which covers the interpretations that have been issue, for the 
+ entire Statute, and subject to any argument or position you may take 
on privilege, from my point of view I think we would like to see 
all of those interpretations just because it would be helpful 
to us to find out the way in which the government responsible 
for enforcing the Statute is approaching it. 
THE WITNESS: There is a document that has been 
20 made available to the Canadian Union of Public Employees and 
others, that summarized some of the interpretations that have 
been done, and I would be pleased to give the Commission a copy 
of that Interprdation. 
DR. MUSTARD: Would that include all the interpretations 


Ore che, ACt? 


= THE WITNESS: No. 
DR. MUSTARD: Counsel, I think we should request all 
interpretations that are recorded in the ministry. 
MR. LASKIN: So requested. 
THE WITNESS: Can I ask a question, then? 
30 As you know... 


MR. LASKIN: Go ahead. 
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THE WITNESS: Just hold yourself for a second. 

As you know, we have given you one interpretation, 
so that indicates our goodwill of providing that Kind of inrtormation 
to you. 

That interpretation had the names of the people 
concerned excised, just to protect them, and I would ask if it 
would be acceptable to you if that. information was presented 
without identifying the companies or the people involved, and 
if that were acceptable, I will once again undertake to check 
with my superiors, but I would see no reason why that couldn't 
be presented. 

DR. DUPRE: I certainly would stipulate that that 
is accpetable, and just so we can get this thing out of the way 
and get on with it, for Mr. Lederer's comfort I would remind him 
thaceat. theytime’whenta particular... I'm going >to! callsitesmall ‘'i' 
interpretation came up, and he raised the question that there 
might be a client-privilege situation involved here. 

At this point my reaction was to leave the ball 
very much in his court in order to...if he was able to produce 
it, fine. Otherwise, if there are questions of privilege, let's 
not hit those until they really present themselves to us. 

But I do have one particular point of interest to 
me, which is the following: If there exists a ministry document 
that is called Interpretations, which is for example the sort of 
document that can be given to a researcher, as I would imagine 
would have been the case in this instance, you know, what I am 
interested in is what kinds of types ministry interpretations can 
be classified into, being sets of interpretations that are 
working documents that are shared on a general basis, and then 
Other kinds that might or might not involve privilege and, of 
course, they are in a different category. 

MR. LEDERER: Sorry. Are you aking if there are 


such categories? 
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DR. DUPRE: Yes, I'm asking. But I don't necessarily 
want an answer now. 

MR. LEDERER: Oh, I see. 

DR. DUPRE : Just let me know in due course...or do 
you know? 

THE WITNESS: To my knowedge, the ministry has 
prepared two documents. One was an interpretation bulletin 
dealing with the payment of health and safety committee members 
during the course of their work, and it was widely disseminated 
to management and labour so that people would understand what our 
position would be when the issue of money arose. 

There was also a request by...I believe there was 
a request from the Canadian Union of Public Employees for 
information to assist them in understanding our position vis a vis 
specific areas that are covered by their membership, and such 
a document was prepared for them and circulated to the unions 
and, I believe, to management. 

This document is available to you. 

There are, as you can well imagine, a wide variety 
of questions that both employers and unions and workers and 
concerned citizens raised with the ministry. There are questions 
raised by our own staff about the meaning of particular sections, 
and our legal services branch provides advice, and these are not 
in a particular document that has been printed or published at 
any particular time. 

They fall within the private correspondence between 
the person who writes and the person who applies, and in many cases 
they fall within specific relationships of a client/solicitor 
relationship. 

That's my understanding of the information that 
we have. 

DR. DUPRE: Now, Mr. Gladstone, I'm going to hand 
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DR. DUPRE=) (conti'd.) you back to my counsel in a 
minute, but my. asking you to read eight-five and eight-six again 
I've raised the question of how eight may or may not have turned 
out to have been interpreted. 

Let me just go back to my interpreation of eight- 
eight as I originally read it, and my interpreation of eight-eight, 
I must tell you...and I'm telling you this so that you can, please, 
feel as free as you can to challenge it...my interpretation of 
eight-eight is that this is indeed the Ham worker/auditor, not 
least when I refer back to page 154 of the Ham report, and note 
indeed that the Commission Proposes that worker/auditors devote 
an appropriate part of one shift per month to the task of 
reviewing work conditions, and the paragraph goes on to deal with 
tnat. 

That is how, in reading eight-eight, I said to 
myself ‘there's the Ham worker/auditor'. 

You know the Ham report much better than I do, 
because you were so involved in it. 

Am I crazy to have made that linkage? 

THE WITNESS: The function is the same. The 
activity is the same. But if you want to relate it to the 
institution of worker/auditor, it's not the same. 

DR. DUPRE: Would you explain that for me? 

THE WITNESS: Well, the worker/auditor was 
supposed to be...there was supposed to be a whole range of them 
depending upon the number of workers in the workplace and... 

MR. LASKIN: Could we in...it may be of some 
assistance in looking at that question to turn to Burkett, 
which is...because it addresses this very point...at tab six. 

At page sixty-four, which is the third page of text. 
THE WITNESS: I'm not sure that that helps or 


furthers the discussion. 
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MR. LASKIN: Okay. 
DR. DUPRE: I agree entirely. 
THE WITNESS: If you want to deal with this matter, 
we can discuss it separate from the main question. 
MR. LASKIN: Okay. 
DR. DUPRE: The reason why I agreed with the witness, 
counsel, is that those sentences are underlined in my text, and 
I heard the sounds of gravedigging even louder in terms of my own 
10 Capacity to understand anything when I read them, so Maybe we should 
just defer that until we get around to it when the time comes. 
MR. LASKIN: I'm sorry. I didn't mean to interrupt 
your question. 
Dives WURRE SS Okay. J NO, tine. 
No, I was trying to extract from the witness, in 
i terms of his involvement with Ham, how he saw the difference, 
and I think I was beginning to get there. In terms of activity 
and function, you say, there is indeed a Similarity? 
THE WITNESS: Right. 
DR. DUPRE: The difference lies in? 
20 THE WITNESS: I see it in terms of the scope, or 
in terms of the numbers involved. The worker/auditor was limited 
to a narrow area in a particular workplace. The health and 
safety representative workers have a much broader area to cover. 
And they may devote more than part of one day a month to that 
activity, in some workplaces. 
= DR. DUPRE: Indeed, just to try and pinpoint if 
I understand the difference, the way I look at Ham, you've got 
One worker/auditor for every twenty-five workers, correct? 
When I look at section eight, of course, they 
designate one member to inspect the workplace, and the workplace 
could be a workplace in which hundreds are involved, or twenty-five 


30 
and so on. 
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DR. DUPRE: (cont'd.) By saying this to you am 
I understanding what you tried to convey to me as the principal 
difference? 

JUneWLINGoo se th ENiInk that's fain. I would also 
say that if it's a larger workplace, the likelihood...and there is 
no guarantee of this, of course...the likelihood is that there 
would be a chain of committees that would narrow down the areas 
that they would be responsible for, so there would be more workers 
involved in narrower areas, and if you want to...if there is some 
need to try and trace the worker/auditor into any legal entity, I 
guess that function is carried through by these De0ple; Dut. . ana 
I think it's important to emphasize the function rather than the 
idea of the worker/auditor...... narrowly conceived, you have to 
look to section seven where you have health and safety 
representatives, on the construction side. 

In that sense, I'm not sure that the relationship 
between numbers of workers and representatives would hold. You 
just can't take Ham and say that his ideas are here and the law 
is there and where do they stand. 

My Opinion is, you have to take a broader view 
of the activities, the goals that are described in the Commission 
report, and see if they are being carried through in different 
ways in the Statute. 

DR. DUPRE: iI take it that the Act does not 
mandate joint committees in nonfixed-place industry? They have 
the worker/auditors, but no mandated jOint committees, correct? 

Save where the minister has directly ordered it? 

THE WITNESS: That's one exception. 

The only reason, I am thinking about this has to 
do with subsection eight-two, and I think generally that impression 
wS9SO, but I'm not sure that if you have a designated substance 


regulation or an order that didn't exempt construction sites 
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THE WITNESS: (cont'd.) from its application, 
that as a result you would not have to have a health and safety 
committee on that. 

That's a question that I'm putting. I'm not saying 
it. sso, or not. 

DR. DUPRE: That's very helpful, and I see your 
point, Mr. Gladstone. 

MR. LASKIN: Q. Just coming back to comparing the 
health and safety representative on the construction side with the 
representative on the joint health and safety committee to do 
inspections under section eight, subsection eight, if you look 
at the statutory scheme of sections seven and eight, really the 
only difference inobligation is that on the construction side 
what is spelled out for the health and safety representative is 
the power to identify situations that may be a source of danger, 
etc., in the workplace, under subsection seven. 

Then a specific right to take such time as is 
pecessary tO carry Out his jduties. 

If you added those provisions to the role of the 
representative from the health and safety committee on the 
industrial side, aren't you really in a parallel situation? 
Really don't they have the same institution, the same animal, 
on both sides? Subject to your proviso on the number of worker/ 
auditors in the workplace? 

THE WITNESS: A. Yes. 

O-asAmel correct in reading through this statutory 
scheme, and notwithstanding all of the obligations of an employer 
to provide information to a health and safety committee if the 
committee so requests it and so on, that there is no affirmative 
obligation on an employer to consult with the health and safety 
committee? Is that...am I fair or unfair about that? 


That is one of the concerns that has been expressed 
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Q. (cont'd.) by one of our researchers, that you 
can't, when you go through the Statute, find an affirmative 
obligation on management to actually consult with the joint 
committee on health and safety matters. 

I don't mean you to take the time now, but... 

A. I don't really understand the point that you 
are making in the terms of the powers that are given to the 
committees to make recommendations, the requirements placed upon 
employers to co-operate and to provide information, the way in 
which the Designated Substance Regulations require the employers 
to seek the advice and to indeed consult with the joint health 
and safety committee in the development of the undertaking of 
the assessment, in the development of the control program. 

I think that if you took the whole scope of it 
you would have to...I would have to disagree to some extent. 

Q. It was a point made by Professor Doern, in 
one of his two papers. 

A. That doesn't help me. 

Q. Can we turn to section twenty-three for a 
moment? I'm sorry, section...section twenty-three, the work 
refusal section. 

Can you help us and give us any sense of how 
effective you think this section is when we are dealing not 
with a discrete accident at the workplace, but when we are 
dealing with a toxic substance? And just how the work refusal 
section will operate in those circumstances? 

A. Thinking back to your previous question for 
a second, I just reference section fourteen (2) (d) of the Act, 
that says: 

"The employer, without limiting the strict 

duty imposed by subsection one, an employer 


shall afford assistance and co-operation to the 
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A. (cont'd.) “committee and health and safety 

representative in carrying out, by the committee 

5 health and safety representatives, any of their 

functions." 

It may or may not assist in the resolution of the 
issue, but there is clearly a duty.to work with the committee in 
the exercise of their own statutory power. It is set out within 
the ACG. 

ae DR. UFFEN: Do I understand the point is in that 
what it doesn't say - shall ask the advice of the committee? 

It says co-operate, give information, do all that, 
but it lacks...have I grasped the notion now? 

| MR. LASKIN: Well, I think the concern expressed 

15 by Professor Doern was that, rightly or wrongly, I'm not judging 
it, but he suggested that there may be some health and safety 
matters that will never get to the committee, that should get 
to the committee, because there isn't a positive initiating 
obligation, if you will, on management to make sure they get 
there. 

20 THE WITNESS: If you would like to pursue that, 
what do you think should be the content of that? Do you think 
the Statute should say that there should be specific things that 
Management should consult workers with? 

So I can't answer your question. I think that 


the regulation...if you take the Lead Regulation, it does impose 


si aeduLY =GO eCONSULL. 
ee OL MeLrCuLy. 
A. Turning to your next question, dealing with 
toxic substances and the refusal to work. 
lececall, Lf think, that that was’ discussed with 
30 a couple of the other ministry witnesses, and I'm not sure that 


I would have any more practical information to provide to the 


7 (6/76) 7540-1171 


flosni ,onodataip . 
qoutes ben delein ems et hen 


eectinmes eae (a seo settee ee 
Ziet! To yas «hovisstoeee sia) 


a - 


i end 
ads ¥6 poisudensa add ste eenee aan a) ear 
‘l codtines odd Ate wide lel  eliies 
dtd ie joo tue e2 d- «peee, eer 


Pe ey el | Mater yan" 
Toattiow: af te. asin one ise ‘Chane < So Fino if 
ted: Sle ob otitenohek ble! ,arsdee-ao ee ae an 
Te meget ere agehae + weasel eh, ed 
POBVRSTEKS Kreoiws Sd! ae At D cio : AT paAL eo] 
eriiebut 304 /* I 2d 30) Pisdain Jee aoe: ir 208 -a0pesbet: y le 
ytetae foe difend, epba a Renietees +add" Lpseuggae at and . i 
4p tlboas cen?  eesoiwene Ady od See seca Ltiw Sagi: 
pnitctsicd eistbeog, & 7 and Syed Saiesad) + 
l 


TIO: 
tau vers vuice edad eed soemscntian He (ithe me tk yauibay 


(1689 oft Od wIEl BINS wOeCET peciccorst 
wits voy oG Stet) lp soe aoneae yb Dusieni@ ae oc 
jentl? @entna add sreie ot aiehe eye weed pares ine ee Zz he 
ws rele Er ae = | 
fegt Snete 1 Seat Mioed | ata moaned ee ce 
seocni senh 2) .noianloget Hiet adie 


- Riya 


, oe 


’ 


_ sh aS 


10 


15 


20 


25 


- 61 - Gladstone, in-ch 

A. (cont'd.) Commission other than what they have 
already given. 

Is there something that, in the previous testimony, 
Cratyvouswouldzlikehs: 2 

DR. DUPRE: With respect to what, Mr. Gladstone? 

THE WITNESS: The refusal to work and the way in 
which toxic substances are handled. 

Is that a correct observation on my part? I would 
beawitlingmtondiscussaitpabuteitewould not necessarily be from 
a totally practical point of view. I can tell you what I think 
should happen. 

DR. DUPRE: Mr. Gladstone, as you know your 
expertise and background is such that if you volunteer something, 
exactly the way you have now, you would be happy to share with 
us what you think should happen, I, for one, am all ears. 

Will you tell us what you think should happen? 

THE WITNESS: Sure, or what may happen. 

The section does provide for workers to refuse to 
work when they believe that their health may be endangered, and 
that may be from any source in the physical environment, whether 
it's a machine or a dust or a fume. 

OTSCcOursc, Sandal metakingsthisseinaterms of an 
industrial establishment or a mine or a construction site, because 
the Act does differ when police or firemen or people employed in 
hospitals are concerned...among others. 

The Act does say that when a worker does have 
reason to believe that any equipment, machine, device or thing 
he is to use or operate is likely to endanger himself or another 
worker, or the physical condition of the workplace or the part 
thereof in which he works or is to work is likely to endanger 
himself, or any equipment, machine, device or thing he is to 


use or operate, or the physical condition of the workplace or the 
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ina WLINDSo: (CONE dad.) "oart thereor in which he 
works or is to work is a contravention of this Act or the 
Regulations, and such contravention is likely to endanger himself 
Or another worker, he has the right to decide that his life is 
endangered, another worker's life is endangered, health is endangered, 
and refuse to work. 

The procedure would be simply that if that's the 
case, there are steps set out within the Act that he should 
follow in bringing that matter to his supervisor's attention, 
obtaining the assistance of another worker representative or 
a joint health and safety committee member, and seeing that the 
matter is resolved to his satisfaction, and when that is not 
the case, to either himself, the trade union involved where there 
is one, or worker representative, or the employer, can callin 
the inspector. 

Now, in terms of toxic substances, the...and I 
guess dust in particular...I think that our practice in the ministry 
has been that we dispatch an inspector and many times dispatch 
an industrial hygienist at the same time, so that when they 
investigate the industrial hygiene problem that has been raised 
with the ministry, that the expertise is available to try and 
resolve that matter to the requirements of the law. 

At that time there is a second test that is 
applied. The first test, the initial stage is reason to believe, 
the second test is, I think, in subsection twenty-three (6), and 
the test is reasonable grounds to believe, and that is a more, 
it has been said, a more objective test than the first. 

There have been occasions when the ministry has 
not dispatched the technical expertise necessary to make that 
objective test soon enough, and we have received complaints from 
employers, and on the other side from workers, from time to time 


that we have not responded as quickly as we should have to make 
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THE WITNESS: (cont'd.) that determination. 

Once the inspection is complete, a decision is made 
whether or not the workers are protected...well, whether or not 
the requirements of the law have been met and whether there were 
grounds to believe that, and that the conditions found were 
acceptable or not. 

MR. LASKIN: Q. I take it if the process goes 
its full route, I mean fairly speaking in terms of toxic 

10 substances, you are talking at least in terms of days rather 
than hours to resolve that matter? 

I-mean once you get an inspector in who is going 
to do the necessary sampling and get the results back and so on. 

THE WITNESS: A. I guess it depends on the 
issue at hand, or the circumstances of the workplace. In some 

18) cases I would say that it may be, it may take time to get the 
results of air sampling. In the meantime, there are measures 
that can be taken to protect workers, under other provisions of 
the Statute and Regulations. . 
Cmerlnere sisenothingsin thesStatute,, Dim correct, 
on that addresses the question of pay for a worker who has exercised 
the right to refuse work? 

A. What do you mean? 

Q. Pay from the employer. If I exercise the 
right to refuse unsafe work... 

A. Wes. 

25 Q.- ...and then one issue that may arise is 
that if you exercise that right and you are off the job for some 
days, there is nothing in the Statute that addresses the question 
as to whether or not the worker is entitled to pay during that 
period of time? 

AL Well, first. Of.all asthe, Act prohibits reprisals 


30 ; A ‘ 
by employers, in section twenty-four. Second of ally, at ways 
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A. (cont'd.) that the man may be assigned 
alternative work if there is such available, and that anyone who 
does the work in his place has to be told that that's the case. 

If you are implying that in the interim between 
the time the test is taken and the time the man is, the decision 
is made, I don't know. I would have to inquire further, but I 
would assume that the man is protected by the provisions of the 
Act. 

Q. Can you see if there...what I would be 
interested in is whether there is an interpretation bulletin 
that addresses the question of whether failure to pay is 
equivalent to reprisal, and I ask the question in the light of 
a number of arbitration awards in other jurisdiction, in other 
tribunals, in which arbitrators have said if you exercise that 
right, you can't be paid. 

Without taking the time, Gunderson and Swinton 
go through the various arbitration awards, and that's really what 
I was coming to because it seems to me that when you are talking 
about safety matters, discrete matters, and one can in the normal 
course hope that they will be resolved, even with the intervention 
of an inspector, quite quickly. 

When you are talking about toxic substances, I can 
see that there might be certain situations in which even with the 
best intentions of all parties, the resolution of that matter may 
take some number of days. 

It would seem to me an inhibiting factor on a 
worker exercising that right if, amongst everything else, he knows 
he is not going to get paid, at least up until the time the 
inspector rules. 

That's the only reason I raise the question. 

A. Have you got an example? 


Q. The only example I commend to you is reading 


7540-1171 


re A 


Agent enisessly | 
buspieké of Yah fon ae 
ow sceyre gals Seta sited tera doar: 
tigac ate 2'onadd Sade Giee nt OF 
neontod mizetai off at sadd galgiqel Gi tod 
mision> wit .ej aet et wakt eng tae amet i, dest ininst’ enele eats 
i sud \sedtert ottepar a open Bitey F 4 #taghi: onthe ot 
wit 26 EngLel¥ouqg ett el Degeetger,: ol rot wes? aman. bivow 
| Pees) 


a | . 
wu, bi 


ad Afinte © Sagwis tele Sie Sora le 
tivolina odfegeageeded an ab etnd’! amdtade bi at wodeeiethi 
2 yeu ©3 etcl bv} todseliy Yo meiseaue an3, teadesss ors 
jc Veeal est Si nerseatp off Abe tT Beal ysee ese: cs 2£,3lev ines | 
‘mits a: .oabtpibelan;: aecde of qbuape polseisiota 26 Tedaua, 5. ‘| 
‘eds vétorees op 21 Bie o¥ell @thteas ies feobe, ot (Mi tine its 
‘Pies ef 2 ea voy pttigiz) | 
MiJeiwe tigen mee webs Gets ade Gnitesvewoty it | 


te USresn «gan? foe . ota oleae ian and rae ens dpvotd? Sp 
giivis? ot) Oy safe $409 OF eee) Fi aepRosd a ‘pales ere | 
fea on ef hk tno sha bat) sere Bes ton Lt eramttdm yoeage dirty 
telidvevSeent of dle were fevileged of ‘Baw gaad feito wee ae7 R00 
| aetup ad as jH vaatpaigeat ue 20 
aao - ,teonadadve GLeeaD spots oxuabal ote pets aot 
eds doiy deve doidw ai eneliceria’ 
a4 1642a¢ aett th fel? oboees ed? 


, {! ori AR 
& MO tor3s? enbesds ci nds rag peg st he 
avon of ande paltageve ¢ or ae 
edits ays Ss : 
ay sake oat mhsies ee ot pat 0 


one 
é 


nae ate, uted d ) aoe 


hei epi : 


10 


15 


20 


25 


30 


87 (6/76) 


= Gos = Gladstone, in-ch 

Q. (cont'd.) the section of Gunderson and Swinton 
where it goes through the various arbitration awards. 

A GL eontarro? 

Q. fetn’ Ontario: 

AmaRlbealLing swith. < 

DR. DUPRE: Dealing with the subject matter. 

MR. LASKIN: Q. A separate question. Can you tell 
us what role the Ministry of Labour sees itself playing in terms 
of the training and education of members of health and safety 
committees, worker representatives, so on? 

THE WITNESS: A. Well, as you know, there is...I 
believe there is a statutory basis for training and education, in 
the Occupational Health and Safety Act. 

Education is the responsibility...if you are just 
dealing with the legal framework to begin with...of associations 
established by employers under the Workmen's Compensation Act, 
section 119, and there are now nine of them in the province, and 
these associations provide training in matters of health and 
safety, including joint training to members of health and 
safety committee members. 

The ministry has also taken the position, I believe, 
that applied research and manpower training are important aspects 
of the development of health and safety in the province, and as 
such, through monies available to it, have made grants to the 
labour movement - the Ontario Federation of Labour, the Steelworkers, 
and I believe one other organization - to assist them in training 
trainers who would train health and safety committee members and 
representatives throughout their member organizations. 

More directly, the ministry has recognized that 
the development of health and safety committees and worker 
representatives is something that has to be evolved. That Statute 


became law in October, became effective in October of 1979, and 
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A. (cont'd.) overnight there was a requirement 
for places, organizations made up of people to get together, to 
work together, to do the things that the law requires them to do, 
and I think it's fair to say that the first task that the ministry 
went through is making sure that the committees, where they are 
required, are set up. 

Once this was done, I think that it became apparent 
to us that there were problems in some committees...the quality of 
the interrelationships wasn't what we had hoped, that things could 
evolve with our assistance, and I think it's fair to say 
that the special advisor on industrial relations, and his 
assistants, have devoted very considerable portions of their time 
to working with companies and joint health and safety committees 
to improve the way in which they function and to get the 
relationships between the parties to such a level that, I guess, 
the role envisioned in the Act is fulfilled in the workplace. 

I guess the final thing I would add is that the 
inspectors, in the course of their work, do identify areas 
where, committees where there are problems, and have started to 
‘refer them up the chain so that assistance can be obtained, so 
we can work with these committees and with the employers to 
improve their performance. 

Mee rASKIN: "0." “know tne statute addresses™the 
question of paying committee members for the time they are 
carrying out their duties and so on, and just going back to Ham 
for a moment, did Ham, in terms of any discussion within the 
ministry, was the question of paid time for training, preparation 
for committee meetings and so on, discussed or addressed? 

THE WITNESS: A. I don't know. 

(eine statute, = mecorrect, 15 sl lentson, that 
aspect, is that right? In other words, there is nothing in the 


Statute that pays a committee member to go out and take a two-day 
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Od Gladstone, in-ch 
Q. (cont'd.) training course? I mean, there is 
nothing that says he gets his regular wages, nothing that says 
he gets his salary for preparing for committee meetings and so 
on? 
A. I am not sure that that has ever been tested. 
Q. It's never been tested? 
A. There isn't...not to leave the impression 
that there is such provision in the Act - no, there isn't that 
10 particular requirement that the two-day training for health 
and safety committee membership required by Statute. 
I don't know if that question was ever put to 
us whether or not there are other powers under the Act that 
would lead to a sympathetic interpretation or not as to whether 
that can be done. | 
15 If people are trained jointly as health and 
safety committee training sessions run by the company, by outside 
people, by the safety association, on company time and both 
parties are there, it would be my assumption that their people 
are getting paid for being there. It's a joint health and 
35 safety committee training session, and the employer made 
arrangements for the parties to go to the training course, so I 
would assume he is footing the bill. 
But whether or not this has ever been, you know, 
tested, I'm not aware. 
DR SDUPRE: DraeMustarda? 
25 DR. eMUSTARD: "Well, -l°would* Tike -a ‘little Jater. 
MR. LASKIN: Sure, go ahead. 
DR PeMUSTARDo eJohn “s"*got =a ine offs. 
MR. LASKIN: No, go ahead. 
DR. MUSTARD: To change the subject slightly, that 
is pertinent to some of the things we have to do since we are on 


to the legislation, Mr. Gladstone, you may have already given this 
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DR. MUSTARD: (cont'd.) information, but it would 
help me if you could give some feeling as to how comfortable the 
ministry is with knowing what plants - exist in the province 
and what substances they use...let's say when a substance is 
regulated. 

How do you find out who is using it in the system, 
and then how do you ensure that joint committees have been 
established. I have had a bit of experience with some of those. 
10 THE WITNESS: I assume you are talking only where 

Designated Substance Regulations are involved? 

De eMUSTARD sy Yes. 

THE WITNESS: How? 

DR. MUSTARD: How do you know who is using, let 
us say lead, and how to you know whether they have got joint 

3 committees within those organizations? 

THE WITNESS: We have devoted considerable time 
and effort to answering those two particular questions, and 
the ministry has compiled a list based upon all the sources that 
it's aware of, that could tell it where lead would be used in 
20 a particular type of industry, and we, over the course of time, 

have developed our own lists of companies that have used lead. 

We have been in the business for decades. Lead 
has been a health hazard for quite some time, and once the Lead 
Regulation was in place and once a reasonakle period of time had 
passed so that it could be assumed that the law would be complied 

25 with, we went out and visited all the plants and found out whether 
or not assessments had been conducted, whether or not the control 
program was in place, whether or not the joint health and 
safety committee was there, among other things. 

Where we found that wasn't the case..and I think 
it's fair to say that there were times where it wasn't the case... 


30 
we left orders to see that it's done, and we're following it, 
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THE WITNESS: (cont'd.) we are tracking the 
Regulation on a quarterly basis to make sure that the requirements 
of the Lead Regulation, for instance, are being complied with. 

DR. MUSTARD: Supposing I operated a plant ina 
smaller community, with a nonunion labour force, and was using 
asbestos, and neither my management...I guess mainly myself as 
the manager, possibly...nor my labour force, was particularly aware 
of what was taking place in terms of this having a responsibility 
to do so under law, but we are not alert to it, is it possible 
that I could operate a plant in which neither the work force 
nor the manager were aware of the legislation, and that it would 
be undetected in that sense? 

THE WITNESS: Asbestos isn't a designated substance. 

DR. MUSTARD: No, but if it were. Let's use lead 
as the example, then. . 

THE WITNESS: Let's say... 

DR. MUSTARD: Use lead as an example. I'm just 


trying to use a theoretical model system. How does one ensure 


‘that all operations can be detected in the system? 


You have a list, but it doesn't necessarily say 
that you have a list of all the people using lead. You may, 
through some technique, but my question is how one detects the 
Operation that may be working in the province, that was using 
a substance which was a designated substance, and neither the 
management nor the work force were aware of their obligation. 

THE WITNESS: Well, I would hope that our 
inspection system, which I think Mr. Melinyshyn described both 
in the industrial and in the construction industry, would pick 
up those places. 

Our inspectors, although they are generalists, have 
been working in the field for a while and have been given training, 


have recognized these types of hazards. 
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THE WITNESS: (cont'd.) As I mentioned this morning, 
things like asbestos and lead and benzol and fluorides and enzymes 
5 were listed in the Regulations under the Industrial Safety Act 
long before the Occupational Health and Safety Act was in place, 
and over time our inspectors have left with companies long lists 
of chemicals and have asked them to identify in their workplace 
what chemicals they have, that they establish their own internal 
control program for these chemicals, that our inspectors have 
10 since then been asked to record on their inspection reports the 
presence of some fifty-odd chemicals that we believe require 
some attention, and there are thousands in the field, but these 
are the ones that for practical purposes we thought should be 
identified to us, and as we move around the province, through 
15 ‘workplaces and through other contacts we have through the Workmen's 
Compensation system and other organizations, these types of 
workplaces become known to us. 
DR. MUSTARD: I appreciate that. But let me try 
BCs Dust VOusl little oLt and ask You to put on your hat of 
having worked at the Ham Commission, in trying to look at this, 
20 and also the documents that we have received the research reports, 
which suggest that for the operation of the joint responsibility 
approach to the system, that an organized labour may be a 
better advantage than nonorganized labour in trying to address 
some of these questions. 
I'm trying to get a bit of education and 
es understanding that still, if a government goes out and tries 
to inspect, it is still dependent upon what it picks up from 
the system. It may get a hundred percent, it may get ninety-nine 
percent or ninety-five percent. 
But coming back to the joint committee and the 
30 joint responsibility question, it's the idea of having an 


educated work force to be aware of the substance in the place, 
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DR. MUSTARD: (cont'd.) then does that not give a 
better advantage than try to have the thing brought to somebody's 
attention that this substance is being used and it hasn't been 
picked up in the system? 

You don't follow me? 

THE WITNESS: My reaction would be, if that 
substance happens to be in the workplace and our inspector happens 
CGepick 14 up, and Lc Sereportedion the inspection ve: 

DR. MUSTARD: Oh, sure, if the inspector gets in. 

THE WITNESS: ....then you can say that would: be 
made known to the employers and workers. 

DREW MUSTARD Se imetrying to getutovalsituation. .. 
there are a lot of operations...will your inspectors get into 
all the operations in the province that may be using a substance 
in a time frame, the number of companies that might be using 
something could be very small and they may be easily identified, 
the number of companies that might be using something...I'm 
admittedly being theoretical...could be considerable. You have 
a limited number of inspectors. How can one ensure that you 
get the match? 

What I'm really trying to get at is this question 
of an educated work force in terms of the operation of the Act, 
in both trying to determine whether a substance is used in the 
workplace, and the problems that may occur if the work force has 
not had sufficient education to be able to recognize something 
and be aware of what is going on in the system, and the point 
that is made in one of our research reports of the advantages 
of an organized labour movement being able to do this, versus 
having a labour movement that doesn't have that. 

Maybe I'm using the wrong example for you, and 


I'm not trying to get at the ministry's own cperational system, 
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Dit MUSTARD: (contd). lim gust trying,to get at 
the application of the Act overall to ensure that you give 
reasonable protection, perhaps, to small workplaces which may 
use something that is hazardous and for some reason they are 
not aware of it, and I believe it does occur in the system, and 
that whole dilemma of the education of the work force to make 
the Act operate. 

10 THE WITNESS: Well, that's an important point 
that will, I believe, evolve over time, and in terms of 
mechanisms that are in place, we use, besides the inspectors, 
we try and heighten awareness through our advertising program 
through the mass media, through the use of trade journals and 
other mechanisms to get the message out to people that they have 

15} responsibilities under the Act, and once this phase of the 
program is complete, there will be a second phase, I would 
imagine, that would deal with some of the more specifics that 
are important - if you want to pick one - chemicals in the 
workplace and what do you know about it and what are you doing 

* about it, would be a caption. 

Safety associations, although they are run by 
the employers through the Workmen's Compensation Act, have set 
up quite a complex network cf contacts at the plant level, at 
the county level, and through their own advertising system. and 
their own training programs that apply to its complete membership, 

25 and if you take the standard figure for some industries of maybe 
thirty-three percent are organized and...whatever it is, sixty-six 
percent...are unorganized, they wouldsbe devoting most...I.don't 
know, it may be that if that balance is true they would be giving 
a lot of attention to uncrganized workplaces, and making sure 
that the information would be getting down to the smaller plants. 


sa I know that the ministry, having received advice 


‘7 (6/76) 7540-1171 


eel wis a aA 


@-ei ,wtindeseiD — 

ia Jap 2 pais dial ant ‘athtalaik | 
em iy way: tals eWvace OF {haweye 

year duidy gentil higs Ligne of 4 
iP Yo.) Soeset eoom 262 Bas suchas - zi 

tae ,DeEZe es 4? 21 ge050 Gard we eraited 
wt ds / e33603 Jig alt’ in pod teatibe atu iie: 


Few palettance soe eu 
aS 30 parw son ; 
‘wade sec: | 
ats doc cots || 
$nt0q fH roc i 48. a’ fed? ,<Atoaet 122 UTI SUE - ‘oe 
hi t03 ct Bap joel) verve idee vivadiow I -Ekéw S044 7 
Sar3rcoint ef) Astle” yee ov , soaks ah a34 ahn3 mn eed at 
e.%¢2s% phlalsseyhée t06_docciks Seensaes Patep) at baa eed ate 
Ad =f sae tt fe ga oft dpoctds «eliwe epan eile dicords 
2 tou? whgre) af tne openness oe cep 6d eanieadier seAco 
& aq si) Boge bos . for et) sel walstiidienogest 
loge sami) Upnue « o6 Iidw weds .aiosgques ai aeseoay 
“4 i a os ats Ie seem dsiv. feeb bixow sadz scdpeel 
D4 16s (oe -. @io Medea os Jaey my Ae = Soastege!) axe 
a5 tod 0s +) fina wees ong @b Sedw Rad, eopiqitecw 
LIGA B ay ae suede 

° pach atgney Sse Jeaol telooesa yetes. | vie 

“:  °04 SGiaeaigee) 2 atemtaow ads earongenlpe ; 

iar yi t = 43 a RNG AIRS 5 weiss ‘limi i 

is - Rateks2eV an aes i weet ora yeaaeh - 
itn otmca Come wad BF “ee wap vadpactaiiet ie te 

mee 3 29, 7398), eee ‘wee Aa je cas med dive t 

sieatk > .e. ob deepghee,. hee Sek cate to. Sb Beat qd: oes zt 

i a oF 

pAivic od biuew yiotte als ve 


ie bakdhee Ss Par 


agasic; sellene ‘way te * 


A 1% 
wrivby bevisvme pid ot eat ats 


Aa 


a aA pee are 
, a 


4 
a. 


10 


15 


20 


25 


30 


37 (6/76) 


- 73 - Gladstone, in-ch 
THE WITNESS: (cont'd.) from the advisory council 
on the problems of small plants, has been working on ways and 
means of getting the message down to smaller plants and working 
with the associations. 
DR. MUSTARD: I guess I... 
THE WITNESS: And I would also add that the media 


and the labour movement itself has got the message across around... 


from my reading of the newspapers, and that's just not Toronto 
newspapers, but newspapers across the province, there is a steady 
stream of concern shown by the labour movement about the way in 
which the Act is going and problems that they have encountered, 
and I think that that itself has a salutory effect on others that 
May not be directly involved in the problem, but as case studies 
would indicate, that it's only by the grace of God, perhaps, that 
it wasn't me, in some instances. 

DR. MUSTARD: Let's simply summarize that then. 
Informing the worker is largely dependent upon, I think, four 
activities - the safety associations, your own ministry's 
publicity, the work or organized labour and whatever events take 
place in the media. 

is that covering the four major. -. 

THE WITNESS: No, I think you've left out one. 

DR. MUSTARD: Okay. What did we leave out? 

THE WITNESS: Sometimes employers who inform 
their workers about what goes on in the workplace, and that... 

DR. MUSTARD: The employer...certainly, I can 
see that...an employer program. So that is there any attempt 
or any information about attempting, preparing people for 
careers in the work force, in any of the programs in any of 
the trade schools, etc., now to introduce formal education about 


these substances into those programs? 


7540-1171 


Ate aes ee: 


do~-ni , scusehal> 
lissven erosiehe 42. cea’ (eee 
San ees AC tere tow tead set. (s: 
enivtee=w toe afaaiq sellers. oF ets |! 


= « 


sible: art sedi BoA Baha Slane Ft ie suey set | | 
it Opotse) epneage ef, S60 ane timaat siemvos : ‘shane apt Hes : 
west tan Jeet & 6842 Se cabqeeven wid Av get ‘ast wr nas? 


scase a ci cows ,wodlheet® atid euoted steqaqeuen’ 760/12 vga 
rer * tends Jummevtat “yoda tele ef aeons 74 tn i 
rom oot geld Sade oehisted Sm gare gl os4, 4+ ity 7 
Pant  seetis eabhslie® 6, vad TLSESO See? ere 1. aan | 4 
yp Re : | \iefleote oud al Sraerag Vee _ Ad ae Yee } 


ead 649 ye what Gel guste’ 99 sibel Aldaw 


: , Os ; a 
<Qomiesant eet afeisa Ft niche , 32 1 
MES 3 we o¢ ytouri® ise “seers | 
t etay § .neow Joebi<pee. Wlereal ee Taso alts grtwrosnr,:*| 
selutsn eo shed , genie ieogan (ese! 47 nod ona | 
sit? 244906 tevedadw ben soodel, feet Gene 2e savers: ,wSpotdded: 


—@cher ed] ai Ssasq | 

» Tote ted ‘ee prernes fads, wi 

.oo0 Jva ote! ov 'weg Jae s a te wre 
sum evael aw bid) Sent “ae 

givinl ods. 228 polges ee siame aa 

Pyvesec? Daa , ssatees =v @a7 ity 

wee 2 yin tegieaoy. salina! ae 

Sqsear ss: ys dass = fenton 

19% elgoua $e = — 


se ne ak Mehager 


subas nOjg ARS? 4 BiIree 


eho 


- 74 - Gladstone, in-ch . 

THE WITNESS: I'll approach it from a general.. 
from the general and then go to the specific. 

In terms of the general, the Apprenticeship Acts 
that exist refer to specific requirements in the Statutes, In 
terms of the Occupational Health and Safety Act the question that 
has been raised by the advisory council, as one example, is the 
extent to which that kind of information is actually integrated 
a and used within the training of apprentices, and we've had dialogue 

with this group from time to time to make them aware of our 
Statutes. 
I think that our people have even participated 
in some of these training programs. 
Pydon' t Know. “.it could be checked...the extent 
15 to which there is specific reference made, for example, to 
asbestos. I have never attended one of the training programs. 
DR. DUPRE: Could I just pursue the line of 
questioning Dr. Mustard has been developing, simply making 
sure I understand the current position? 
I take it that section twenty-one is very 
sit material here in that this section imposes a legal obligation 
in the sense that no person shall manufacture, distribute or 
supply any new biological or chemical agent, or combination of 
such agents, unless hehas first submitted to the director notice 
in writing of his intention, correct? 
25 THB WLTINESS: ~ Correct. 
DR. sDUPRES eincroentally, in terms of current 
Organization, what is the division to which this notice in 
writing must be submitted? 
THE WITNESS: Right now it's submitted to the 
director of the occupational health branch. 
30 DR. DUPRE: So that's’ the director of the 
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DR. DUPRE: (cont'd.) occupational health branch. 
Okay. 

THE WITNESS: It may be submitted to any other 
director, but it's the director of the occupational health 
branch that is responsible for this particular section. 

DR. DUPRE: Now, again looking at section twenty-one, 
I note in subsection three, } 

"For the purpose of this section, new biological 

or chemical agents, or combination of such agents, 

means any such agent or combination of such agents 

other than those used in one or more workplaces, 

and included in an inventory compiled or adopted 

by the ministry." 

In terms of the current organization, where is the 
inventory that is to be compiled and adopted by the ministry kept? 

THE WITNESS: The inventory is kept in the ministry 
library, in the ministry offices, and copies have been made 
available. 

DR. DUPRE: That's not what I really meant. What 
division in the ministry has the responsibility for compiling 
the inventory? 

THE WITNESS: The ministry did not compile inventory. 
Last January...January of 1981...the ministry adopted an inventory, 
the EPA inventory of, I think it's the June, 1980 edition, and 
such notice was published in the Ontario Gazette. 

DR. DUPRE: Okay. 

So the inventory, then, is an inventory that has 
been adopted by the ministry, as the Act describes. That is 
the EPA inventory which is simply updated from time to time as 
EPA updates its own inventory? 

THE WITNESS: No. No, this is an inventory that 


was adopted at a particular point in time. Thereafter, whatever 
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THE WITNESS: (cont'd.) adoptions or compilations 
are made will be made by the Ministry of Labour. 

5 DR. DUPRE: Okay. 

THE WITNESS: It's my understanding that when EPA, 
under the TOSCA Act, under TOSCA, changes, updates, that that's 
what is going on in the United States. In Ontario, we have the 
EPA of June, 1980, and from then on it's us. 

DR. DUPRE: Okay. 

Now, what division has that responsibility? 

THE WITNESS: The occupational health branch. 

DR. DUPRE: It's again the occupational health 


10 


aeage tale! els 
THE WITNESS: Yes. 

15 MR. LASKIN: Q. Is there some...subsection two 
of that section, of course, requires an assessment to be made 
by the proposed user of the product before, I take it, the product 
can get on the market. Es there some regular body within the 
occupational health branch, within the ministry, that is going to 
deal with those assessments and consider them? 

20 THE WITNESS: A. There is a mechanism within 
the branch to deal with the review of information that is 
provided. There is a person assigned full-time to do that, 


and the person's supervisor is also involved, along with the 


director. 
oe Q. And that is a person within the occupational 
health branch? 
A. Yes. 
Q. With full-time responsibility for... 
Ree teciiinkel oes, be enOe rul!—time, almost 
full-time responsibility. 
30 Q. For considering assessments? 


As® Yes.™~ And obtaining the information that would 
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A. (cont'd.) be necessary for the director to 
reach whatever decision he has to make. 

MR. LASKIN: Dr. Uffen? 

DR. UFFEN: I don't want to jump around too much, 
but I had a question that is worrying me, about inspectors. 

The Act provides, I think in section thirty-three 
and other places, that nobody can obstruct an inspector from 
his legitimate duties. 

THE WITNESS: 2¢Correct. 

DR. UFFEN: What do we do, though, about the case 
where an inspector in such legitimate of activity is in danger 
of exposing himself to a hazard that he may be unaware of? 

I can think of two examples - he is looking for 
One hazardous substance, with which he is familiar, but he may 
inadvertently put himself in the presence of another hazardous 
substance or situation. 

Does the Act have anything to say about the 
employer having a responsibility to alert him to this, or warn 
him off, or does some other legislation look after that type 
Sotething? 

THE WITNESS: I don't know about the legal 
requirements, but perhaps in practice it is my understanding 
that generally the inspector is accompanied by people from the 
workplace, who would know, basically, what's around. 

I would think that they would be in a position 
to tell him when he is endangering them, not only himself. 

BuceL "don't ‘know. 

DR. UFFEN: You know, as a novice I see the 
possible conflict between section thirty-three, one, two, three, 
saying you mustn't hinder, obstruct, molest, interfere, etc., 
and the company official that's going around with him knows 


damn well if he opened that door he may fall down a shaft, or 
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PRemUEEEN se CONL dt)= .1f he goes into that roon, 
that he may expose himself to radiation. So he says to hin, 
5 don't do it, and the fellow interprets it as interfering in 
his right to inspect. Would you take that to court? 
THE WITNESS: I would hope that the inspector would 


ask why. 
Pheu eheNC ee CS ea Leer roit. 
THE WITNESS: And if it's a reasonable answer, 
10; find out how they can get the information that's necessary. 


I think if you asked me... 

DR. UFFEN: Have there been any examples... 

THE WITNESS:...if employers have obstructed our 
inspectors occasionally, it has happened, yes. and we have taken 


them to court and we have won. 


15 
DR. UFFEN: Have there been any examples of the 


type that I suggested, or is it a nonproblem? 
| THE WITNESS: I don't know. I would assume 
that they would ask, you know, what's behind the door and...I 


don't know. 
20 DR. UFFEN: All right. 

Well, it just worries me when I read legislation 
like this, which is quite meticulous in protecting the rights 
of the inspector. Maybe there ought to be another one in there 
that makes sure that the company doesn't let him get into any 
GiciLoule1 es ein dolngerie 

28 THE WITNESS: As a layman, could I ask which would 
take precedence, and could the latter be used as an excuse? 

DR. UFFEN: Yes, it could work both ways, though. 
If you had such a section in, it could be debated in the court. 
If it isn't in, it could be debated in the court. You know, 
maybe it just has to be solved in the court. 


30 
ACMLne= risk OfesjumMping around, 1 wanted to ask 
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DR. UFFEN: (cont'd.) about offences and penalties. 
Would you rather I wait until later on? 
MR. LASKIN: No, no. By all means go ahead, Dr. 
Uffen. 
DR. UFFEN: Okay. 
Again, I read down section forty-one, which deals 
with exemptions. Paragraph two, number three. Do I understand 
10 this, that the Lieutenant-Governor in Council may exempt any 
workplace, industry, activity, etc., from the provisions of this 
igh oh wid 
MR. LASKIN: Regulation? 
DR. UFFEN: It's part ten regulations. Are these 
page numbers? Page thirty-six. Yes. Page thirty-six of the 
te Act, the second paragraph from the bottom. 


"The Lieutenant-Governor in Council may make such 


regulations as are advisable for the health or 
safety of persons in or about a workplace. 

(2) Without limiting the generality of subsection 
one, the Lieutenant-Governor in Council may make 


20 
regulations. 


(3) Exempting any workplace, industry, activity, 

business, work, trade, occupation, profession, 

constructor, employer or any class thereof, from 

the application of a regulation or any provision 
25 thereof." 

DR. DUPRE: The Regulation, not the Statute? 

THE WITNESS: Just from a regulation. You 
develop a regulation for X, and say that it doesn't apply toa 
particular type...it applies to everyone but this type of 
industry. 


30 
MR. LASKIN: Q. As, for example, construction and 
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Q. (cont'd.) the proposed asbestos regulation? 

THE WITNESS: A. Yes. 

5 DR. UFFEN: Just from the regulation? 

THE WITNESS: Just from the regulation. 

DR. UFFEN: Am I being naive that if government, 
through order-in-Council, made enough of them, just keep exempting 
a workplace from regulation after regulation, until the Act was 
ineffective? 

THE WITNESS: That's just supposition. 

DR. UFFEN: Yes, I guess it...it looks to me, 
nonlegally trained, that it's a clerical loophole you can drive 
several trucks through - tractors, trailers, semi-trailers, 
double-bottomed, triples. 

15 THE WITNESS: We haven't exempted the trucking 
industry. 
| MR. LEDERER: Mr. ‘Charrman, I ‘wonder™1f I “just 


might make a comment that I think may be of assistance here and 


may provide a practical example of where this kind of section 


———E 


exists and has been acted on, I suspect, more than in these 


20 circumstances? 


I'm not sure that this really does apply to a 


circumstance such as exempting, by the regulation, the construction 
industry. I think what may happen there is, as the evidence is 
before this Commission, that there may be a separate regulation. 
o The original regulation simply doesn't apply to that particular 
Eype Of industry. 
There may be circumstances, however, where for 
practical reasons applicable to a particular site or to a 
particular business, the regulation ought not to apply, and 
the ministry may...the Lieutenant-Governor in Council, rather, 
30; may then, by specific regulation, exempt. And one sees that 


happen under the Environmental Assessment Act, where under that 
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MR. LEDERER: (cont'd.) Act there are certain 
undertakings, is the word used in that Act, to which it should 
5 apply, and yet there is a provision which allows for exemptions. 
In that case there are some exemptions which have taken place, 
and what really is said there is, in this particular case this 
Act shall not apply, but it's much more direct, I think, than 
in the rather general context of to Part1cular industries, ac 


in the construction example with asbestos. 


10 I'm not sure if that's of any assistance or not. 
DR. DUPRE: You mentioned the trucking industry, 
Mr. Gladstone. Has that been exempted by Regulation? 
THE WITNESS: No it has not. I said it hadn't 
been. 
_ DR. UFFEN: May I pursue it just a little further... 
MR. LASKIN: Sure. 
| DR. UFFEN: It may not be trivial and it may be 
, trivial, I haven't any way of knowing whether it's Eri Lote 
if we look at some important regulations such as Regulation Four 
| that deals with the fiber counts... 
20 THE WITNESS: Section Four of the Asbestos 
Regulations? 
DR. UFFEN: Section Four of the Proposed 
Regulations, which is tab seven in our document, and Section Four 
deals with the number of fibers per cubic centimeter of different 
kinds of asbestos that are permissible, and time-weighted averages 
25 and maximums, and all the rest. 


THE WITNESS: Yes. 
DR. UFFEN: Which I would draw the conclusion it 
is an important regulation. 
THE WITNESS: Yes. 
30 DR. UFFEN: All I want to get to understand is, 


the government, by Oorder-in-Council, could exempt any workplace, 


37 (6/76) 7540-1171 


lie es a 


down). ,esogebel 2 
elajaeo oi8 erect 728, 4 banger 

bluade 3: fdoiie cf . 734 4p tt nie es <1 
iefeitqnessc 203 evells dadw paaned Lie Pay ree i 

soaia vused eved tm ict cio iadenas 

gts o0e0 aeiedicemt alee af sheila ae tees 
nag> .Aais ft reaasl svinr does ost eae inte om | 
eetsrebni to ligkeriig af. ae fans PD hance ae me. 


sochees ay ee ae 
a sae3gat an yna 9) -° 260, VO SUS 30H me - 
<4auhn peta? Si iors: 2 hae per a eoK es 
TheltblvceR 4d. Se hy. ee on? ou _hincenie® ae 
GOirpe 3 jor 660,05 O4y. ts seeuTre ai is in 
shana 
dtu” oi#glie tenh 4d. sexes yay sree me 7 
vere tA sae . " 
ea 3? Hee lait ind 36 Qn {Aaa Teal i 
gud . (egviet oe 2¢) terkiet g:lineres se yse yn 2" Rev GA, 2s Por py 
suzelied! aa dca eno te agem shies tenet Saree saterh ct 


wsonar arta “— sree 8 


eiq0edeek off TO ctuct pelos. caper tal tey 


cogct? off I wo98d weisse 

ot ceaccee® te Inu Sua Ae Nevbr - 
jiiejatl ge 20, 26d meee ee ne eras 

MPSS SSI. ver rise Pe vLekd pind mag * 75 - 


a ; 
+) wittwlanon age. weal doe ety 
' 


si basse Sehow a 
tab lgtsaw phe 


- 82 - Gladstone, in-ch 
DR UPRENe. ((contGud. )) industry, activity p.etc. , 
from Regulation Four. Have I understood it correctly? 
THE WITNESS: My reading of that Regulation is that 
I would have to look at the application section of the Regulation. 
It would tell me which employers are covered by it, and that would 
be Section... 
DR. UFFEN: Maybe we should look at that. 
THE WITNESS: That would be Section Three of the 
10 Proposed...tab seven. 
MR. LASKIN: Tab seven. Have you got it? 
THE WITNESS: Yes. 
: DR. UEFENS for the purpose_of. clarifying: my, 
| understanding, may I suggest that we are dealing with an employer 


| and workers in a place where asbestos is present, processed, used, 
! 


Le handled or stored. 
Then Section Four presumably would apply...I'm 
| sorry, Regulation Four would apply. 
| THE WITNESS: Section Four of the Proposed Regulation 
would apply, yes. 
20 DR.; UF FEN: Yes. 


THE WITNESS: Yes. 
DR. UFFEN: So, I've got a case where the 


Regulation Four would apply, and it's in the correct location. 
I'll just go back and say that my understanding of the original 
Act is that the Lieutenant-Governor in Council could exempt 
25 such place. 
You could drive the whole CNR and CPR through that. 
THE WITNESS: I guess they could make a regulation 
that would say that the previous regulation doesn't apply to 
X¥e Olea, of. there ws some: reason. to. 
DR. DUPRE: Well, indeed, you know, regardless of 


30 
WoeleVOlmarewdriving through 2t, <1 would just put this to you, 


17 (6/76) 7540-1171 


> Le 
cSinieonat wit 79 dclaed ne heeoe age € 


a 


Biwc 


» 


ts 46 send noldees eat buat eae 2ekernt 


wet Pitti. to eavgzsg site sere we 
oj ‘6 ft. ottiagy eco ay ede Jae D Gets pee 
ie gt “oot ,dm@e?G «a. suegeden §SedW noela) aici etastvcw tps 


. 


ae i 
49h . unedgebais ; 
ie .vttvires “yrdadbed: em reams ‘a 
cystvegien 21 Lopgetshal 2 
9: noideloge’ Imi? Ye pa lias - oT 


ie ; vil 
be chat | bx a pica fiwtes, 2 7 

+ be od thee Aes A 
kee owe a | 


teat se stool Givevs,. av anyon ewer. a : 
A : 


jer’ Bos -31 yO hbgeroR el eteenro 


and ak iii . . huenges4 
wiooy ope .qewne gt “PR ERGA. mt 
ony «¢C2uariy arr 


soe 2b mutans 

wil, .ybyee Glace i tekgeTs suai isis oee eke 
dan Diudew toe RALIEII 4 vaase 
onion? |! and, oy, swell gossues . aeaerih Sur . 


a7 


+ gxedw 569.4 joy sr ’Eryee 

fue tee af@ ai) £44 \6a9- (oem 

fio @t) % sofeeaeesahng tar x0 ie 
ying) Dison f ioe ey saewass ‘ 


¢ 


93 2°9D, dns Be asade wget @ 
To = 


nalddluger © seme Bic aids - lat? j 


40 - wens mip 


» ¢luige 3' Haack aie 


- 83 - Gladstone, in-ch 
DR. DUPRE: (cont'd.) Mr. Gladstone, so that 
you can give me such reaction as you wish to give: Precisely 
with respect to your Proposed Asbestos Regulation, which has, 
of course, a certain numerical standard that is laid down, and 
that then has an application section, as I would take this, 
because it refers to the capacity of an order-in-Council to 
exempt any workplace, industry, activity, business, work, trade, 
occupation,’ etc., I would take this as certainly making the 
10 following possible, for example: That by order-in-Council, 
Once your Asbestos Regulation was in place, cabinet might choose, 
for instance, to exempt from the reach of the Asbestos Regulation 
at the levels that are laid down there, particular maintenance 


workers in a particular asbestos plant owned by a particular 


company. 


15 
THE WITNESS: That power exists. 


DR. DUPRE: That is what I wish to ascertain. 
And at this point whether this is a loophole, or 
whether it's something else, it's a matter that we could turn 


oursown minds €O. The” fact of the matter is that; as I Look 


20 at it, it is plainly envisaged here that the Lieutenant-Governor 
in Council indeed should have the authority to make some 
specific exemptions as the Lieutenant-Governor in Council may 
determine from time to time...and getting down to that level 
Of specificity, as I read the words. 

THE WITNESS: I read the words here... 
25 DR. DUPRE: Does that make sense to you, Mr. 


Lederer? 

MR. LEDERER: Absolutely. Yes. 

THE WITNESS: But of course it wasn't written 
with the Asbestos Regulation in mind. 

DR. DUPRE: Of course it was written, like all 


30 
good legislation.<. 
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- 84 - Gladstone, in-ch 
THE WITNESS: To cover a wide possibility. 


DR. DUPRE: ...should be, to cover a full range 
° of general situations. 
MR. LEDERER: Mr. Chairman, if I might be allowed 
One gratuitous comment, I think it's actually...there is nothing 
unusual about that section. It's quite customary to find it in 
Mest leg) si1ation. 1. tS... 
10 DR. DUPRE: I, indeed, am fully aware of that 


counsel, thank you. 
MR LEDERER: Thank you, Sir. Sorry. 
DReuee Ns oO) am i. ihat Ss why I Saw it. 
Min uso n oN) SOsTUSt OuULCKL Yon toxic 
substances, I take it the scheme of the Statute on toxic substances 
15 is really three part. Number one, before a toxic substance can 
be introduced you have to go through the exercise and comply 
with the provisions of section twenty-one, and that's what the 
Chairman was questioning you on. 
Secondly, once the substance is in the workplace, 
if one of your directors deems it to be potentially dangerous, 
a he can act under section twenty and with respect to certain 
substances, such as asbestos, he can go the entire route and 
that substance can be designated and then you have the full- 
blown process for reaching a regulation for a designated substance. 
There is a three-part regulation of toxic 
25 substances. 


THE WITNESS: A. There is a three-pronged 


approach. 
Q. A three-pronged approach. 
PeeeAnOecneresLSi ay tOurth.. 
Ome missed (a Lourth: 
30 A. It has to do with the general regulations 


Pidtmex st lOremaning, CONnStructiaon, and the industrial sector, 
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A. (cont'd.) that do have provisions that deal 
with the control of chemical and physical agents, and are used 
quite extensively in the province. 

Q. Okay. But section twenty-one addresses getting 
the substance into the workplace. Section twenty addresses the 
power of the director, as long as the substance is not designated. 

Awe GCOLLECG. 

Q. Section twenty doesn't operate, for example, 
with respect to lead, mercury and, once asbestos is actually 
designated, will not operate? 

Dee DCOLTeCCL. 

Q. Okay. So is the fourth prong that you are 
talking about applicable to both designated and nondesignated 
substances? 

A. Well, I think that there is a principle in 
law that the more specific applies and the more recent applies, 
and in both cases a designated substance would be certainly 
more recent and more specific than a general regulation that 
would deal with chemicals, and you would expect that the general 
regulation...the specific designated substance regulation would 
be used to make sure that the substance is controlled to the 
exposure limit that is set out in the law, and that the protective 
requirements that are set out in the regulation are complied 
with. 

And those are far more specific than anything 
in the general regulations, either for industrial, construction 
Or mining. 

Ocenia Ort. 

Is there...and you can help me on this...when we 
deal with substances proposed to be designated, apart from the 
advisory committee is there any body within the ministry that 


is doing its own assessment of a particular substance, such as 
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Q. (cont'd.) asbestos or vinyl chloride, or 
whatever it may be...is there any kind of relatively-permanent 
body within the ministry that makes some kind of assessment with 
respect to a proposed substance, and if so, are there guidelines 
as to the kind of assessment that is being done? 

A. In the first instance, I think the standards 
and programs branch is responsible for working on the development 
of materials for the identification and control of particular 
chemicals, and they...this branch works as part of the 
occupational health and safety division and draws upon the 
expertise that exists in the occupational health branch and 
the special studies and services branch, and indeed that exists 
in the line inspectorate. 

So that's the answer to the first question, and 
in terms of substances other than those that are presently... 
that have presently been proposed for designation by notice 
in the Ontario Gazette, there is a long...long...there is a list 
of chemicals and physical agents that the ministry is working 
on, that there have been contracts let to outside organizations 
to collect information both in terms of the perceptions of 
the parties of the extent of the hazard, the use of the substance, 
the types of controls that are in place and the controls that 
are necessary, and also a separate line of inaguiry dealing 
with the nature of present exposures in the workplace. 

So for substances other than those that 
have been identified as designated substances, there is, I would 
Say, a far more sophisticated approach underway than was used 
for the first set of substances which evolved over time. 

DR. DUPRE: Perhaps this might be an appropriate 
moment at which to rise until two-fifty? 

MR. LASKIN: Sure. 

THE INQUIRY RECESSED 
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THE INQUIRY RESUMED 


: DR. DUPRE: Counsel? 

MR. LASKIN: I'm going to withhold any more 
questions, Mr. Chairman, until my friends have had an Opportunity 
to guestion. 

DR. DUPRE: Okay, fine. 

10 Can I just ask one question before I ask for the 


batting order, Mr. Gladstone? 

You are, I know, a very knowledgeable person 
with respect to the 1978 Act. May I ask you the following: 

I understand that the Act of designating a substance by formal 
regulation can thereafter regulate exposure to that substance 

15 in accordance with standards of exposure, numerical standards 
of exposure. 

From your knowledge of the Act, is it possible for 
you to briefly convey what other consequences flow from the 
designation of a substance? 

THE WITNESS: Apart from establishing an exposure 

oa Limit? 

DR. DUPRE: Apart from establishing an exposure 
Jee cab Bi ees 

THE WITNESS: The employer is obligated to 
conduct an assessment to determine whether the substance is 

25 present, to determine whether or not... 

DR. DUPRE: Can I just take it slowly? The 
employer is obligated to...? 

THE WITNESS: To conduct an assessment...assuming 
the regulation applies to him, under section three, he has to 
conduct an assessment to determine whether or not...the extent 


30 of worker exposure to the substance, and consult with the qhoagabe 
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THE WITNESS: (cont'd.) health and safety committee 
on this, on the assessment. If there is a dispute, there is a 
mechanism for the ministry to be called in and make a decision 
One Live. 

If the assessment reveals that workers' health 
may be endangered by exposure, the employer is required to 
establish a’ control program which sets out specific requirements 
such as monitoring, record keeping, monitoring of worker 
exposure, the concentration of the substance in the air, 
record keeping, medical surveillance, among other things. 

That's section seven of most regulations and 
it sets out again the requirement of consultation and provides 
for dispute resolution under section nine of the regulation. 

The regulation then deals with the matters of 
monitoring, of record keeping and what happens to the records, 
how long they are kept, who has access to them, then provides 
for a means whereby where workers, as a result of a medical 
Surveillance program, are found to be...found to have a condition 
that could be a condition resulting from the exposure to the 
Substance, could lead a physician to believe that special 
measures would be necessary in terms of putting them in another 
type of work where exposure is less to the substance, or not 
at all to the substance, of that he should be removed from the 
work, that he gives the employer such direction, that the employer 
is bound to follow such direction, and if the man is removed from 
work, the provisions of the Workmen's Compensation Act with 
regard to the protection of the worker's wages would apply. 

I believe that in most cases the provision of 
information to the joint health and safety committee concerning 
the results of those medical surveillance programs are required 
and depending upon the substance, the Specific results of. the 


biological test may be provided to them...for example, in the 


| 
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THE WITNESS: (cont'd.) Lead Regulation, the 
results of blood and urine tests are provided, to be given to 
the joint health and safety committee on a confidential basis. 

In this sense, we treat the joint health and 
safety committee as an institution separate and apart, something 
of a legal mandate of itself, under the Act. 

Those are the basic consequences that flow from 
the application of the designated substance regulation to a 
particular workplace. 

MR. LASKIN: Q. All of those items that you 
mentioned are found within the regulation itself? 

THE WITNESS: A. Yes. And I should say they 
adopt codes that indicate how the substance is to be measured, 
what procedures are to be used for the analysis of the substance 
when biologic samples are taken, what respiratory equipment is 
to be used and how it is to be maintained in particular 
circumstances, and provide for medical surveillance and outlines 
that. 

I assume that when you talked about section four, 
you also talked about section five - the conditions under which 
respirators can be used. Section four specifically says that 
subject to subsection five, respirators may not be used for... 
to comply with this provision of the regulation. 

DR. DUPRE: You are referring to the section of 
the regulation. 

THE WITNESS: The only designated substance 
regulation, yes. 

MR. LASKIN: Q. The only statutory provision 
that is triggered, I take it, is the one that mandatorily 
requires a joint health and safety committee? That's the 
one statutory provision that is triggered by the designation? 

THE WITNESS: A. As a result of designation, if 
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- 90 - Gladstone, in-ch 

A. (cont'd.) it applies to your workplace, then 
a joint health and safety committee has to be established. 

Q. And, I suppose, negative really, if the director 
has acted under section twenty of the Statute and then a regulation 
is designated, then section...a substance is designated, then 
whatever order may exist under section twenty no longer applies? 

Eee lisse. 

Q. By virtue of the Statute? . 

A. I would assume that that's true, because <= 
section twenty doesn't apply to designated substances. 

DR. DUPRE: I have no further questions just now. 

Can I have the batting order? 

MR. STARKMAN: Yes, Mr. Chairman. 

DR. DUPRE: Mr. Starkman, are you the leadoff? 

MR. STARKMAN: I will be doing it. 


CROSS-EXAMINATION BY MR. STARKMAN 


O- Pet eeLaascltOne sul ManOt certain as.to what 
your functions are at the ministry. I understand the title you 
have, but I'm not sure what that embraces. 

A. It embraces the developments of policy and 
practice in all areas of occupational health and safety, within 
the occupational health and safety division. The particular 
matters that I work on vary from project to project. 

Q. And you would be an advisor to the deputy 
minister? 

A. I am an advisor to the assistant deputy minister. 

Q. Does anyone report to you? Are you anywhere in 
the chain of command, or it's just that you work on specific 
projects and report to the assistant deputy minister, who then... 
it goes back into the executive chain? 


De sineataus. correct. ves. 
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- 91 - Gladstone, cr-ex 

Q. I'm curious about the ministry interpretation, 

Or your interpretation of the meshing of the Occupational Health 
5 and Safety Act and the Workmen's Compensation Act, in specifically 
two provisions of the Act. 
A. Which Act? 
Q. The Workmen's Compensation Act. 
Section 101, which is the section which provides...it’s 
fairly lengthy, but in essence it's that the Board, meaning the 
nD Workmen's Compensation Board, has the right to enter the establish- 
ment of any employer who is liable to contribute to the accident 
fund, and basically to inspect the way it works, machinery and 
appliances to determine that they are safe, adequate and 
sufficient, and whether all proper precautions are taken for 
15 the prevention of accidents to the employees employed in or 

about the establishment or premises, etc. 

It seems that in this Act, section 101, which has 
been in place for quite a number of years, that there is the power 
in the Workmen's Compensation Board to enter into premises to 
inspect them and determine whether or not they are safe, and now 

20 we have a corollative power in the inspectors under the Occupational 
Health and Safety Act, and I understand both Acts are 
administered out of the Ministry of Labour, in the sense that 
the Workmen's Compensation Board report is under the jurisdiction 
Of the ministry. 
| So how do these two inspectorates mesh and is 
. there reporting between the two of them on the inspections done by 
the WCB as opposed to the inspections done by the inspectorate 
under the Occupational Health and Safety Act? 

A. I think you'll have to ask the Workmen's 
Compensation Board whether they have any inspectors appointed under 

390| ‘that section of the Act. 


Q. Are you aware of whether they have any inspectors? 
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- 92 - Gladstone, cr-ex 

A. I am only aware of the safety associations 
that have been established under section 119 of the Act. 

Q. Are you aware of whether or not the occupational 
health and safety branch of the Ministry of Labour has had, or has 
conversation with the WCB concerning their obligation under, or 
their powers under, section 101? 

A. I am not aware of any. 

Q. You have never had any problems with intermeshing 
reports or intermeshing visits to plants, or employers complaining 
about too many inspectors, too many visits, etc., etc.? 

A. I am not aware of any. 

Q. Do you see any conflict between these two 
sections, or between these two inspecting authorities? 

A. I'm not aware of any conflict between the two. 

O-ew Nell pw temeans. conde Ll. think, .t+wevhavens& heard 
DeOUmLOCeW Co aDUieei 1S OUlrhiInfLOrmatiOnethatelinly act. they, don't 
have inspectors and they don't do this, they have never done 
anything under this section, but nevertheless it's there, they 
have the power. So I'm asking you, if you like... 

A. Well, I can't speak for the Workmen's 
Compensation Board, I'm sorry. 

Opus le not askingsyOustouspeak. for, them... 2 'm 
eo heii ey OU sls 

A. I don't administer the Workmen's Compensation 
ROC. 

On Bi eCSaeeVhatelemMeasking~ais, if they. did actively 
use their power under section 101, do you see any conflict with 
the administration of the Occupational Health and Safety Act? 

ASCH ink thaten tose purely speculatzon.on my 
part as to what would happen. I do know that we have reasonable 
communications with the Workmen's Compensation Board, and if 


anything happened pursuant to that section, it would just be 
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- 93- Gladstone, cr-ex 
Ay (CONE a. )) Sspeculation again=on my party but 1 
would assume that we would work something out. That's firstly. 
The second thing is, based on practical experience 
with the way in which the safety associations, who have people 
who visit plants on a regular basis pursuant to their goal under 
section 119 of the Workmen's Compensation Act, that there isn't a 


conflict - that they have their role to play in terms of education 


provision, and we have our role to play pursuant to our 


responsibilities under the Occupational Health and Safety Act, 


and I would say that the two activities complement each other, 
rather than lead to a conflict and duplication. I think they are 
both important functions. 

Oven iis se section 1.9 7? 

Aw, Yess I just used that as an example to show 
that it can work in one area. I don't see why it wouldn't work 


in another area, but I can't speak to that section of the 


-~Workman's Compensation Act. 


Q. What about with respect to section 91, subsection 
ficeeet dOnt KnOW.,../ 1) read 1t out, because Vt’ s-reasonably brief. 
Loesays . 

"Where the work injury frequency and the accident 

cost to the employer are consistently higher than 

that of the average in the industry in which they 
are engaged, the Board...etc.,...may increase the 
assessment for that employer by such percentage 

as the Board considers just, and may require the 

employer to establish one or more safety 

committees at plant level." 

I'm just wondering whether in the establishment of these safety 
committees, or the requirement, or possibility anyway, that the 
Board could require the establishment of safety committees, whether 


there is in fact any conflict with the committees that are 
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oe (cont'd.) established under the Occupational 
Health and Safety Act, or whether they are seen to be one and the 
same. 

A. I'm not aware that since the Occupational Health 
and Safety Act has been in place that that section has been used. 
It hasn't come to my attention that that particular provision of 
that section, in terms of merit and demerit, that's a standard 

10) Practice within the Workmen's Compensation Board system, and I 
think that if you read the reports that have been written in the 
last while by Dr. Weiler, and as you know, the whole Workmen's 
Compensation Act is under review right now, I'm not sure whether 
Chat particular aspect of the Act will remain. It's unknown 
SORMNe « 

15 Q. But really what you are saying is that insofar 

as this section is now in place, you haven't had any conflict 
between, potential problems between the committees structure as 
set up under this 1978 Act and this section of the WCB Act? 

A. I don't know. I would assume that the powers 

x under the Occupational Health and Safety Act and the mandating 
of committees in as many workplaces as have been mandated would 
certainly take care of a lot of places that wouldn't necessarily 
have had them...in other words, the requirements under the Act 
have superceded the provisions of the Workmen's Compensation Act, 
encc.. 

25 Q. That's a question for legal argument. The normal 
procedure is not that one Act supercedes another... 

As eyOhy. nO. No, no... sl'imejust stalking about policy 
in terms of the likelihood of committees already being established. 
That section perhaps...and I again speculate...would be quite 
Significant in the days when there weren't mandated committees, 


Sou and where companies weren't performing well and committees might 
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- 95 ~ Gladstone, cr-ex 

A. (cont'd.) be one of the tools, along with the 

demerit system or the extra levy, that would encourage employers 
5 to work with their employees to achieve better performance in health 
and safety. 

I think that in that sense they are complementary, 
but I don't know beyond that. 

Q. Well, dealing with the committees that are 
established under the Occupational Health and Safety Act, I'm 

10 still a little unclear as to how the Act would, you know, really 
is designed to work - at least in theory. 

Were you here the other day when Mr. Girdauskas 
entered exhibit number seventy-three, concerning an audit that 
had been done of the Hearne Generating Station? 

A. I believe I was in the audience, yes. 

ee WO. 

A. I have not read that exhibit. 

MR. STARKMAN: Do we have...does anyone else have 


15 


a copy that I can give to, refer Mr. Gladstone to? 
MR. LEDERER: I have a copy. This is my copy, 
20 and it has been marked... 
MR. STARKMAN: Well, I'm content just if you would 
show it to him. 
MR. LASKIN: What's the exhibit number? 
MR. STARKMAN: Seventy-three. 
MR. STARKMAN: 9. Now, I'm just trying to get an 


25 idea as to how the Act would...is designed to work in theory. 
Now, a worker has a right to refuse work that he 
has grounds to believe is unsafe to his health? 
THE WITNESS: A. More than that. Where he has 
reason to believe. 
30 Q. Where he has reason to believe? 


A. Yes. 
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Q. In the initial instance? 

A. Yes. 

OmeAlletsgnt, — fet s just look at this list here, 
just as an example, because this is rather an ad hoc list of 
things found at the Hearne Generating Station. 

The first one says they found scrap metal on top 
Of a boiler. It should be cleaned ‘up. 

Could a worker refuse to work because there was 
the existence of this scrap metal, he had reason to believe it 
was dangerous to his health? 

A. If that worker perceived his health being in 
danger, yes. 

. OQueralteriant. 

eee oUCeaselLOmUNe part icusdrs an this .2st, Les 
speculation on my part as to what risk is associated.. 

Q. I understand, and I'm not really going through 
the list in the sense of trying to make a specific example of 
anything at the Hearne Generating Station. It's just that it's 
a very...there are numerous examples. 

So if you go through this list, anything that's 
on this list, if the worker sees this and says there is a pile of 
garbage there in the corner, or a pile of...or some nails that 
are loose on the floor, or some door that is not properly bolted, 
and the existence of that may be injurious to my health...or he 
has reason to believe it may be injurious to his health...then 
Demtdcwde rit arOmstGpe work and call the inspector? 

Olathe srigitalLOastOn work, witch puts the rest 
of the process under the Act into effect? 

A. Yes. 

Q.- Now, when the...so there's two options, 
essentially, for a worker who sees what is happening around him 


at the plant. One is, he can make a list, take it to the 
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Q. (cont'd.) occupational health and safety 
committee and go through that process, wait for...they can make 


recommendations, they can wait for a response, of if they have 


° reasonable to believe it's dangerous, then EhevewWOuULdny taigou.tnat 
route, they would go the other route? 

A. Well, that may be, but I'm not sure that 
those are the only options open to the worker. 
Q. What are the other options? 

10 A. I would ask whether or not what is observed... 
and I take it that this is a worker in a workplace who is not 
inspecting on behalf of other workers, that it's his job in the 
area and he observes something that he does that's in his work 
area that he is responsible for, I would assume that if it's in 
his power as part of his normal work procedures, he would take 

2 corrective action himself, if he can do that. 

On. Wes. 
Awe ANGmitenhe can’t do that, that he talk to his 
Supervisor to see that it gets done. 
ese OS: 
20 A. And if you have problems after that, then 


there are the types of mechanisms that you have described, and 
he can also call the Ministry of Labour and register a formal 
complaint. 

Q. Yes. 

A. And, I use the term formal advisedly - it's 

25; not as if his name is written down and...he complains to us and 

we try and inquire and make sure that things are handled properly. 

Q. So in Dr. Uffen's example this morning about 
working on a machine where there is, let's say, dust coming out 
of it, that worker then has a number of options. He can report 
the dust to his foreman, supervisor, Management, and ask that 


30 
the matter be corrected; he can bring the matter up, he can 
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Q. (cont'd.) contact someone on the health and 
safety committee and have the matter brought up at that time; 
or if he has reason to believe it's dangerous to his health, he 
can stop work and ask that the matter...take the channels through 
the Act. 

Those are the options that are available to an 
employee who perceives something to be something in a workplace 
that is hazardous to his health? 

A. I will just say that what I said before holds. 

ee eA bberigits 

DR. DUPRE: I guess that would lead me to add to 
your list, Mr. Starkman, that he can phone in a complaint to the 
Ministry of Labour, and as I understand it from previous testimony, 
he can complain quite anonymously? 

THE SWEINESS: Coxrect: 

DR DUPRE wlswthatecorrect A iMr reGladstone? 

THE WITNESS: Yes. 

MR. STARKMAN: Q. If you received a phone-in 
complaint to the Ministry of Labour...and I'm assuming that the 
employee is free to go and use a telephone at any time...but if 
he could use a telephone and phoned in a complaint, what would 
the response time be? On a complaint like dust, someone 
phoned in and said my machine is very dusty today, it hasn't 
been this dusty for the last month, but today it's very, very 
dusty? 

THE WITNESS: A. I would hope that it would be 
a reasonable response that would be given to the man, but I 
have no...never having been on the receiving end of a phone call 
and never having really inquired, other than perhaps into refusals 
OpaWwOlLK eo LMind athoate leone taknows 

O-sy Limasonry.) “lhereivlics novstatistics ini the 


ministry as to the response time on those types of calls? 
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- 99)\ = Gladstone, cr-ex 
A. On complaints? 
Q. Well, on the type of call we were just referring 
5| to. If that's a complaint, yes. 

A. On a complaint? I don't know. I would assume 
that if we get a complaint, for example in the construction 
industry, the manager or the administrator or the director will 
send out an inspector right away, because of the nature of the 
WOT Ki leet Lik. 

10 Q. I recall some evidence last week, when I think 
I asked a similar question, which seemed to indicate that the 
response time could be at least a couple of days. Not necessarily 
a couple of days, but it wouldn't be unusual for it to be more 
than a couple of days. 


A. I have been present when all of the ministry 


- people have given testimony, and such a statement does not ring 
true to me and I would be surprised if we did receive a complaint 
that was bona fide and it took two days to respond to it. 

Q. So it is your impression, anyway, that you 
get same-day response? 
20 Aew Lewouldshope:. 
Q. Well, I would hope so, too, but... 
eo SGOULC. 
Q. ...would you get same-day response on a phone-in 
complaint? Is that your experience? 
A. I'm sure that I can find many instances where 

“ we have given same-day response to a complaint. 

DR. DUPRE: May I just-ask, can one phone in 
outside of business hours? 

THE WITNESS: Yes. Outside of business hours our 
phones are connected to an answering service, to an automatic 

30 tape recorder that gives a phone number that refers you to the 


central switchboard, which will get in touch with the particular 
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- 100 - Gladstone, cr-ex 

THE WITNESS: (cont'd.) duty people within the 

ministry, and after that we just take action. 
5 DR. DUPRE: Is ‘there a duty person available 

twenty-four hours a day? 

THE WITNESS: Yes, there is. 

DR. DUPRE: Seven days a week? 

THE WITNESS: Yes. 

MR. STARKMAN: Q. How many inspectors would there 


10) pe? 

THE WITNESS: A. Where? 

QO. ini the province? 

A. Give or take some, around four hundred. 

Q. And what would their breakdown be in terms 
i Of day shift, night shift and afternoon shift? 


A. In terms of their responsibilities, it's a 
twenty-four hour shift. 

Q. So when you say that somebody might...if 
somebody phoned in on a night shift and had this type of problem 
and they got in touch with them, it's like...they may have worked 

20} that day, but they are expected to go and respond to these 
types of complaints when asked to do so? 

As Yes. 

Q. Are there any people who have specific 
assignments on night shift? 

Ave “Ledon-teknow. Le would "say. % 


- DR. DUPRE: May I ask... 
LPL INE Oo OOLLYs= “Le wOulLd add, recall and 
this was maybe more hearsay, but in terms of tunnelling...we 
: definitely go in on construction, tunnelling end of the business, 
during nighttime. 
30 DR. UFFEN: Are these inspectors responsible 


LOreaLiekiInds Or -acciaents ang’ industrial: . 
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=~ 07 (— Gladstone, cr-ex 
THE WITNESS: Yes. 
DR. UPPEN Ss ,Ou arerrererring...it could be 
5| a tunnel accident or...? 
THEeWLINEoos Loy lte was tunnelling, it would be 


the construction branch that would send out their particular 


people. 
DR. UFFEN: Their inspectors? 
THE WITNESS: Their inspectors, to deal with it. 
10 Yes. 
DR. DUPRE: I might ask, what steps does the 
ministry take to disseminate the phone number? 
THE  WEITNESS:” "it's On” the’ back of ‘the: Act, *but 
that's not the phone number you are referring to, I don't think. 
+ DR. DUPRE: The complaint number. I mean the 


phone number that someone who wanted to... 

THE WITNESS: Well, the Act has to be posted in 
all the workplaces. The phone numbers are in there. We've also 
made special provisions to post the names of inspectors, in the 
workplace, with the local phone number both in mines and 

20] industrial establishments, and they are stamped with the phone 
number. 

All our reports that are as a result of inspections, 
that are required to be posted in the workplace, have to have the 
phone number of the local office. 

MR. STARKMAN: Q. Well, the reason I'm so 

= interested in the phone-in system is that it's our information, my 
information that the response of the ministry, when they have a 


phoned in, when people phone in complaints, is that they suggest 


that the person phoning..they ask him whether he has exhausted 
his avenues under the internal responsibility system, and if the 
30| Person says no, then they suggest that he proceed to do that 


before the ministry is prepared to take any action...and I'm not 
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QO. (cont'd.) talking here about refusal...I'm 
Team Gea DOU te til dS oii 

A. Complaints? 

OeaeCOMpDLadnis:. 

Ae Rights 

Q. And that the response is that they should 
exhaust their internal...their avenues under the internal 
responsibility system before the ministry will respond to that 
complaint. 

A. I think that in cases that has happened, and 
I'm not sure...I do know that the ministry is examining its 
responsiveness to requests for service, and certainly it is 
certainly important to balance the direction of the work force, 
of our work force and its workload in terms of the various 
activities that we are responsible for, and I think it's fair 
to ask whether or not this person has asked his supervisor to 
Rep ei as 

It's not throwing it back on the worker and 
reaving him inethe Wurch saThat'senot the untention.. But. 1 
Poinkeilt.s fait tolsay that if it's s joint, responsibility, 
that both parties have to be given a chance to fix it, and if 
both parties can't fix it, then we certainly have an obligation 
to respond. 

Ome pUCeiSethateas tar as oit goeses lumean, is it 
a request...when the question is asked, have you satisfied your 
avenues under the joint responsibility system, is just 'have you 
asked your supervisor to fix it', or doesn't that really mean 
have you gone the entire route of remedies that are available - 
in other words, reporting it to the health and safety committee, 
making recommendations, etc., etc., Which is the intention? 

Poe On at ee rOw,. 

Q. So it could be the latter? 
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A. I would hope not. 

Q. Well, does the ministry have any policies on 
what type of resort to the internal responsibility system a person 
must demonstrate before they will come? 

A. I believe we filed as evidence the inspection, 
the industrial and construction branch, health and safety branch, 
policy guides, and I think...I don't know for sure, but I think 
such information would be contained in that document. 

Q. You think that the answer is in that document? 

A. I would expect so. 

Q. Because dealing with the internal responsibility 
System, as I understand it the parties are to try to work the 
problem out within their own work environment. The ministry's 
basic philosophy, basic position is that the parties should work 
it out and the ministry will intervene only when the parties 
Catia) WOrke1t. out. 

Is that the tone of what the ministry feels about 
it? About the role in this? 

A. No, I believe that the ministry also has an 
obligation in terms of the enforcement of the Statute and 
Regulations itself. That's why we visit workplaces when no one 
complains to us. That's why we visit workplaces where there are 
no refusals to work. That's why we visit workplaces when employers 
don't want us to be there, because we have an obligation to see 
that the Regulations and the Statute are being complied with, 
and within the resources that we have, this is what we do. 

Q. So is the real reason that if someone phones 
up with a complaint and they say I have a complaint and the Act 
is not being followed, the answer might be well, you should 
EepOrteait cOMyOur supervisor and try to work it out there? Is 
that just because of a manpower shortage at the ministry? In 


other words, if you had an unlimited number of inspectors, then 
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- 104 - Gladstone, cr-ex 

Q. (cont'd.) there would be a response to all of 
these complaints? 

A. I'm not...this is a point of philosophy now, 
not of anything else... 

Q. Yes. 

Awow.ce) TOL tied necessarily to the Act. It's 
whether or not it's fair and reasonable to have a worker pick 
up the phone and say, look, I found something wrong here, and 

10| come in and fix it for me, when he hasn't given the other side - 
who is held accountable by law to fix it, if he doesn't - the 
chance to do it. Maybe it can be fixed. 

Q. So that's the philosophical premise, that 
the employer should be given a chance to fix it? 

| A. If it can be done immediately, without having 
18} to wait for an inspector to visit the plant, and it can be 
rectified, why should govenment, why should we be there? 
epee S nel) Understand that. Vl mean, it .s amy 
assumption that if a thing could be fixed immediately and it 
was that simple and the employer was willing to do it, you probably 
~ wouldn't get many phone calls like that. 

But, we don't know. That's just my assumption. 

I wanted to deal with section 24 of the Act, 
which is the reprisal, prohibition of employer reprisals for 
refusal to work. 

I guess that the...my first question is, if someone 

25) feels that the employer has taken an action against him for a 
refusal to work under the Act, they have two remedies. One is 
through labour, through rates arbitration under an agreement 
if there is a collective agreement in force, and the other is 
to go the Labour Board. 

Now, in the case where there is no collective 


30 anes ‘ : ‘ : ; 
bargaining relationship and no contract in force, is it the 


87 (6/76) 7540-1171 


A= 
rpm wands 


7 - _ 

s —s a? oe ~ > 7 a, ® — 
,wen yiqoeoliie 40 sniog » at el). .aee Dic 
© 


a aan i i 
7 - ‘ ih ‘ yaa de ie ; 
oe, oe 7 

tf tod es of, yf taaevesen baa Bs ie . 7 
s weed o8 eidsnseae?d tee — nag toa. to Seats egiw 4 

Sacue cuitivenod Bapdd r oat ven ban aondg eds gu 7 

at jowkhp S'nesd od gene |, me #8 S22 doe at eens ig 

2 ~ s*neeet of 24,52 KID OD wel ve eldetenranne Sled af odw | 
hexi? od amy S$) sdynd .d5 of of eoaady | : 


a * : : 
4 wiq ismitgoeciiag. oft e*7eds G5, 4.0 | : 


‘7: “£2 of oGmado b& vievip ood bloods aeyolqme a? 
tht Asiw .yietei®eaml saob od nas at aI Ah - 


jk bow ,Jnalg odd siely od Yotseqeai te ack siaw oe |# 
i ef ow bicoda vite , J ceeds atecda + view ,Onitisoes 
: I .»j803 Seedevebay J. ,eet A: 


escibwunt box tt ed Sive pale a 3i seds nolsqgavean : 
miiicw ciw sevaloas atl? bre aiqmir $af3 apy 
49 ott atten enmity yhem Sep J* athe a 


‘ea feet e'sadT .eood- $40 ou fu att 7 im 
iz 4 L stvuea, dd lw Lash sm be i Pal 
oc als wy seyulque Jo poised iq Tpabiaes: wi? ei dbidw 


= 


haow o 3 Lneotet 
TNS .. : if iw ‘ae. } | - | Ratoke a - a8; DQ r - 7 

ia Segdepe el a Bs tf, a0 ap Ca ; 

i tei hoeet our wir i _ . 


INSGNSSBOs vee sae : r 7 
Let 4 ideas on a an 


= 
Oi 2a ii digta mw eee! il hk _ ? 


we 

my &: 

eet LIeh Len onal uee in 
- 


= _ 


- i> 7 > ‘ ee 
St A ee a 
2 

ie : 


ao 


, ® 


- 105 - Gladstone, cr-ex 
GO. (contsd.)) individuals obligation to go.to 
the Labour Board, or does the ministry take part in that 
5| decision to take the employer to labour? In other words, is it 
the employee who is making his case before the Labour Board, 
filing his application with the Board, or is the ministry who 
is playing that role? | 
A. Could you read subsection 24 (2), please? 
Oee_nOt the Act? I understand that. It says...you 
0 are relying on where it says, or pointing out where it says 
"where a worker complains". Is that what you are referring to? 
A. It says, "The worker may either have the 
Matter dealt with by final and binding settlement 
of file a complaint with the Labour Relations 
15 Board". 

OemeXGS. poOrlLetaker it (that whatsyou are telling 
me is, it's the worker that takes the entire initiative in this? 
That the ministry doesn't play any role in the decision to do that? 

A. Well, I think in the narrowest sense the 
Statute says that...gives the worker the right to carry his 

20; case forward. 

Q. Yes. 

A. Now, I'm not sure if there haven't been, and 
again it may be speculation, if in some circumstances we haven't 
helped a worker in taking the case, not carrying it for him, but 

os perhaps assisting him in filling out a form. I don't know. It 
wouldn't surprise me if we did do that. 

That would not be a statutory requirement. 

OO. NO, es Launderstand that. 

The reason I was raising it is that under the 
Labour Relations Act it says there that a worker may complain 

30} about intimidation in the formation of a union, to the Labour Board. 


Very often those complaints are brought by labour unions on 
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- 106 - Gladstone, cr-ex 
Q. (cont'd.) behalf of workers, and you know, 
the forms are set up to allow the complaint to be brought in 


5} that way. 
I understand...what I was really asking is, you 
pointed out, is that the ministry's policy is that they have 
no statutory obligation to bring this, and that they may provide 
some advice or asSistance, but certainly don't provide counsel, 
as I understand it? 


Rep nat Se COLrect. 

Q. And do they have a firm policy on this, or 
is it just at the evolutionary stages, or...that's what I'm 
trying to determine? 
| A. I don't know. The Statute is really quite 

15| straightforward in this case. I think that trade unions, where 
there are trade unions, assist workers in carrying their case 
forward as well. 

Q. Certainly. And I was referring specifically 
to the nonorganized workplace, whether the ministry saw itself 
in that role of positively assisting people, or whether they 

a0 just might assist in a particular case, if I can put it that way? 
A. It depends on the circumstances. 
Q. Now, can we look at twenty-three...Section 
23, sub 10, just right above it in the mimeographed pages? 
This is: "When the inspector comes, the worker 
25 shall stay at a safe place near his work station 
during normal working hours, unless the employer 
assigns reasonable other work, or subject to 
subsection 24, where an assignment of reasonable 
alternative work is not practicable, gives other 
directions to the worker". 
30 I guess...I don't know if there has been any 


decisions on this, but I mean is another direction to the worker 
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- 107 - Gladstone, cr-ex 

O. (cont'd.) ‘go home*? Is that what is 
contemplated by this type of...? 

A. I would have to review all the cases that 
have happened and I can't tell you right now. It would be 
determined on a case-by-case basis. 

Q. All right. The ministry has no policy on 
whether or not that is... 

A. I wouldn't say that. I'm not aware of...I am 
not aware of the interpretation that may be placed on that 
particular section, that particular phrase in that response. 

It does say, though, it's governed by subsection... 
governed by. section 24, which deals with the prohibition of 
reprisals and discipline. 

Q. Yes, I understand that. 

I mean, there is a very fine line there, I guess. 
I was asking whether the ministry has ever considered those issues. 

Now, there was some discussion previously about 
employers that used toxic or potentially-carcinogenic substances. 
Has the ministry ever considered a central registry of those 
employers, essentially requiring employers to register with them 
the fact that they are using these substances? 

Instead of...because as I understood it, there 
has been some problem in identifying what employers are in 
fact using what substances. That has been a problem. It's 
a patent problem. But has the ministry ever considered 
requiring employers to register their use of these substances? 

A. I don't think the Act requires that that be 
done. 

SR Titers 

A. And in terms of what should be done with 
regard to carcinogens...and I would distinguish between all toxic 
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- 108 - Gladstone, cr-ex 

A. (cont'd.) substances and carcinogens...they 
are not one and the same... 

5 Q. I am content to stick with carcinogens. 

A. Well, the ministry is working with the minister's 
advisory council on occupational health and occupational safety 
in terms of developing...looking at the need for a broader 
approach to the regulation or control of carcinogens, and this 
subject is under very active scrutiny right now, and whether or 

be not the notion of a central registry for the use of carcinogens 

is going to be carried forward or not, I dare say, is up to the 

parties to bring before the advisory council and we will wait 

and see what the nature of the council's advice will be there. 

Q. So as I understand your answer, it's something 

15 the ministry is, through its channels, considering? 

A. It would be one way of dealing with the 
subject, yes. 

Q. Are there any other ways that are being 
considered to deal with the subject? 

Ae OL Whar? 

20 Q. Of the use of carcinogenic substances by 
employers....identifying which employers are using carcinogenic 
substances. Is there any other way that is being considered? 

Awe LuicCOuUdim Our NnoLmal... cHLrougn the other 
activities that I described earlier today with Dr. Mustard, 

ee that apply to carcinogens as well as to other chemicals, or 
physical agents. 

Q. I note that in the proposed asbestos regulation 
that construction sites are going to be excluded...that is, 
persons who work on construction sites, it is proposed that they 
not be included in the asbestos regulation, those sites not be 

30 included. 

A. What's your question? You made a statement. 
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- 109 - Gladstone, cr-ex 

Q. Well, I was looking for an acknowledgement 
that yes, there is a proposal to exclude them from the regulation. 

Has there been any consideration at the ministry 
as to ways to monitor the health of construction workers? 

A. Yes, it's under very active consideration and 
I must say that it does not give me any pleasure not to be able 
to be able to say that this regulation is under active discussion 
with the parties and will be...that it has been in the Gazette 
10; and will be proclaimed soon. 

We realize how important this particular subject 
issand.we,are.doing our...I hope to say our utmost, to get a 
workable regulation that is fit for discussion and out within 
a Matter of weeks. It's no... 

Q. I have one other question. This morning 

ee you were talking about out-of-the-jurisdiction employers - for 
example, Johns-Manville. We have heard a lot of evidence as 
to their corporate structure, that decisions are made out of 
the country and out of this jurisdiction, and this morning 
there was some discussion as to the enforcement of the Act, and 
99| I was a little unclear as to when you are enforcing the Occupational 
Health and Safety Act, where the owner or employer of the 
enterprise is outside Ontario jurisdiction, does that present 
any particular problems? 
A. I have no personal experience in that area. 
OvsfAlLl vightsselseits.sthe ministry, does)it;have 
25] any policy, for example, that while the actual owner may be outside 
ChGewuLIsciclionyethatethey willpelookstosathe..sto ysomeone in the 
jurisdiction to be held responsible for compliance with the Act? 
Is that the approach that is taken to it? 

A. Well, I would assume that people in Ontario are 
held accountable by the laws of Ontario. 

Q. Yes? But if you say that the employer has the 


30 
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- 110 - Gladstone, cr-ex 

Q. (cont'd.) ultimate responsibility for ensuring 
that the Act is complied with, and the person who you turn to 
says, well, my position is assistant manager, but the manager lives 
in New York City, then do you just look as high as you can and 
put the full responsibility for compliance with the Act onto the 
highest-ranking person that is in the jurisdiction? Is that 
the approach that is taken to it? 

A. I would have to defer to our counsel as to 
the approach taken. I would assume it would have to do with the 
whole issue of knowledge and responsibility, and I'm not a lawyer 
and wouldn't care to speculate. 

OAR ALL Prgnc. 

When you say on the question of knowledge that 
the employer must co-operate and provide information to the 
health and safety committee, does that mean that they must 
provide all information, or just information that is requested? 

A. I don't understand. 

Q. The type of situation I am asking about is 
if the health and safety committee requests certain information, 
I understand the employer, if they have that information and it 
concerns health and safety, must provide it? 

A. I believe that's so, yes. 

Q. But if the employer has information concerning 
health and safety, which the health and safety committee is not 
aware of and therefore does not request it, is there still an 
obligation on the employer to provide that information, which is 
in their possession, to the health and safety committee? 

Bee leo Ee beLteCvessOovPputce le me nOote..1) dont 
believe so. 

Q. Well, is that how you would read the Act, 
that's what I'm really asking? 

A. What section? 
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- lll - Gladstone, cr-ex 
Q. Well, I'm not referring to any specific 
section at the present, but is there an obligation on the employer 
to provide health and safety information to the committee, which 
is not requested? 
A. Weld fel dont know.: 
Q. Okay. See, the way I... my understanding... 
well, I understand they are to co-operate and provide information, 
10| but I don't know whether it extends to providing information that 
is not requested. 
I guess...has the ministry ever had reason to 
deal with that type of issue? 
A. I haven't. There may be cases that occurred 
that I'm not aware of. 
ve Q. Who would handle it? Would that be the 
director of occupational health and safety? 
A. It could start with the local inspector and 
work all the way up. 
MR. STARKMAN: Those are my questions. 
DR. DUPRE: Thank you, Mr. Starkman. 


20 

Next? 

MR. McCOMBIE: Okay. I just have several very 
specific questions and then a couple of general ones. 
CROSS-EXAMINATION BY MR. McCCOMBIE 

25 Op Thertirstespecitic one ls to refer to one of 
the, I guess tab five of the compendium, which was the presentation 
made by the ministry to the Commission in March of 1981, is that 
Sorncecu: 

I just note on page... 

A. The supplementary brief? 

ah Osumlemenotisureswhat the) title is here. Yes, 


the supplementary brief. That's correct. 
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et hs PS Gladstone, cr-ex 

Q. (cont'd.) And on page five and six of that, 
there is a discussion of a survey that was being done at the 
Bendix Company in Windsor, and as this was just over a year ago 
I was wondering if there have been any new developments on that 
that you could tell us about, or how that study is proceeding? 

A. I'm not aware of the current status of that 
project. But if the Commission would like an update, I can 
ebtain that. | 

Q. Would you have any idea of what the projected 
timeframe for this study was, at the time that it was set up? 

A. NO. 

QO. “Just to give us an idea of how long studies 
such as this might be expected to take? 

Ape NO- es balavent tein. EMCCOMpbic ,7.t haven) t 
looked into this particular project recently, and as I say, I 
will report to the Commission on its current status. 

Oe. Okay. 1 wouldslike to ask a couple of questions 
again about the...and I discussed this to some extent with, I 
believe it was Mr. Melinyshyn, about the role of prosecutions 
under the Act. . 

TeaAMEWONGeTING sl t...tarst Or all, L-~ should Check 
to see whether you feel competent to deal with this - just the 
philosophy of prosecutions. Have you been involved with the policy 
on prosecutions? 

A. I have read it, yes. 

Q. Were you involved with the formulating of the 
DOLLGVe 

A. No. It was there when I came. 

Q. Well, the policy that we received the other 
day is dated February, 1982. 

A. That was a revised edition. 


Q. A revised edition, but you weren't involved in 
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= = Gladstone, cr-ex 

0.) (Contd. ) the revision at .all? 

A. No. 

Q. Well, again, let me maybe just put the question 
to you and see what your response is. 

It strikes me...and I asked Mr. Melinyshyn this, 
whether he felt that there was any difference between the 
Occupational Health and Safety Act as a piece of legislation 
that has various duties and obligations and various enforcement 
powers, and any other piece of legislation. . 

I believe he answered that he didn't see any 
difference. 

Do you feel the same way? I mean, do you see 
the Occupational Health and Safety Actsin similar light as any 
other piece of legislation? 

A. Yes. 

Q. The question I then put to him was, it was my 
feeling from my own minor brushes with things like the Highway 
Traffic Act, I certainly perceived a difference, and I put this 
to you: If I am found to be speeding, I generally don't get a 
directive from the police officer to tell me not to do that 
again. And I'm just...I guess what I'm trying to get across 
is that it strikes me that when there is violations under this 
piece of legislation, the prosecution route is seen here as the 
last resort, and there certainly seems to be an awful lot of 
other pieces of legislation where it is not a last resort at all. 

I'm just wondering how you can account for the 
difference in this. 

A. Well, I think that Ontario has, if you examine 
the record of prosecutions in other provinces across the country 
in this field, I think that Ontario has taken many, many more 
people to court over infractions involving the field of 


occupational health and safety than other provinces. I think 
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- 114 - 
Ehatealiethat Winmetrvings to draw 


A, (conttd.) 


Gladstone, cr-ex 


from that is that we are certainly not loathe to prosecute. 


I also believe that for a certain infraction 


under the Act we have officers appointed, I think under the 


Statutory Offences Act, Mr. 

MR. LEDERER: 
is what you are talking about. 

THE WITNESS: 
And for certain infractions they 
Rather than 
got caught doing something else, 


you have indicated. 


on the site. 

That just depends 
In other cases, and once again I 
a lawyer it seems to me that the 


can lay down charges and convict 


Lederer, 


is that the name of the Act? 


Provincial Offences Act, I think 


Yes @thnatyserignt ,.wthateserroght: 


leave tickets, just like 
getting caught speeding, they 


and they are fined immediately, 


upon the nature of the offence. 
would indicate that not being 
law says that only the courts 


people and levy fines, so we 


don't have, for all types of offences we don't have the same 


authority as a police officer in 


would also say that...well, that' 


MR.» MCCOMBIE: ©Q: 


that sense, or maybe...and I 
s,allpi (willesay 3 


Okay. Well tyow Know, Imedonit 


want to belabour the point, and believe me, I'm not invany way 


trying to be facetious, but certainly when I talk to workers 


they perceive a real difference between this piece of 


legislation and other pieces of legislation that impact directly 


on them - such as things like the Highway Traffic Act or other 


legislation. 


I mean, I just note...I have a copy here, for 


example, of Hansard, from June 22nd of this year, in which the 


minister gives the statistics that in the year 1980/81, eleven 


hundred orders were issued. 


two hundred and thirty-four cases were prosecuted. 


And in the same period of time, 


It just 


strikes me that that's approximately one out of five prosecutions, 
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- 115 - Gladstone, cr-ex 

Q. (cont'd.) as opposed to orders, and I mean, 
workers that I have talked to get the impression that they never 
get let off with a warning - or very rarely - when they break 
the law in some way, and yet here is a law that they see being 
broken and all that happens are the directives or orders are 
issued. They find...and I myself, I can't answer that. 

A. I don't understand what the figures are that 
you have just quoted, but if you say that they are correct, I 
10} will take it... 

Oe Well, tt ¢ trom Hansard... | can't vouch, for 
the accuracy of them. 

A. Well, I guess that there would be two points 
that I would make. 

The first is that when we carry a case to court, 

i. very frequently when the employer is convicted the workers are... 
the case is withdrawn against the workers. 

The corollary to the point that you are advancing 
to me is that if you assume that there is a joint responsibility, 
that when you carry a case against...in future, if we accept 

99} your position, if we carry a case for an infraction for a machine 
guarding against the employer, the worker should also bear some 
responsibility for that, too? 

Q. I'm not making a suggestion. I was just 
putting across to you what I have heard, and the difference in 
the laws. 

25 Let me just ask one further question on this, 
and then I'll leave it along. 

To the best of your knowledge, has the Ministry 
of Labour, in any infractions...let's say in any glaring or 
blatant infractions under the Health and Safety Act ever considered 
other court remedies? In particular what I'm thinking of is, 


30 
have they ever considered the use of the Criminal Code against 
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| - 116 - Gladstone, cr-ex 

On. (conta. ) wasparticular party? 

AY. Zedontt: know. 

O-200key-— Tawouldrjustebrieflyyiike to touch on 
the discussion that arose this morning, and again without getting 
into a big debate about the legal ramifications of this, I just 
want to, for my own satisfaction, get clear exactly what the 
problem with some of the internal documents at the ministry is, 
and I just want to understand whether this is, the hesitations 
that have been expressed have been because of the fact that 
there are individual names on those, or whether there's other 
problems, other problems of confidentiality? 

MR. LEDERER: I'm sorry, before Mr. Gladstone 


responds to that, I think perhaps I ought to make a point, since 


I'm the one who raised it. 

The point that I made this morning was, and it seems 
self-evident, we can't really know what the problems are, if in 
fact there are any. We don't know what documents are being 
referred to insofar as the comments this morning are concerned, 
in the sense that we haven't been able to look at them. 

Mr. Gladstone raised a separate concern of his 
own, which was a specific one which Mr. McCombie refers to, Mr. 
Chairman, you made a ruling with respect to that. 

So far as anything else is concerned, how could 
we possibly know without looking at the documents? 

MR. MCCOMBIE: I guess I just wanted clarification 
of the client/solicitor relationship, and I just want it clear in 
my Own mind whether in this case the client would be either a 
worker or an employer writing to the ministry for an interpretation. 
Does that constitute, to the legal department, would that 
constitute a client/solicitor relationship? 

MR. LEDERER: So far as I am aware at this 


moment, without...I'm sorry, may I respond to that? 
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- 117 - Gladstone, cr-ex 

DR. DUPRE: Yes. 

MR. LEDERER: So far as I am aware..and I haven't 
got a particular document in front of me...it would be very 
difficult to know, entirely in the abstract, what the nature of 
any particular relationship is without knowing the specifics. 

But basically, I believe, when the ministry refers 
NertestO a solicitor/client relationship, it is an employee within 
the ministry requesting a legal opinion from the legal director 
or another member of the legal branch. 

DR. DUPRE: Right. | 

MR. LEDERER: In that instance, it is the relationship 
between the legal department and another employee of the ministry, 
and that is the one to which we are now referring. 

Now, whether there is some obtuse case that I 
can't come up with now... 

MR. MCCOMBIE: That's fine. That clarifies it 
for me. I just wanted to... 

MR. MCCOMBIE: Q. One other subject that was 
raised this morning, and I believe it was Dr. Mustard who was 
asking you questions about this, was the role of education. 

THE WITNESS: A. Yes. 

Q. I believe there were five different areas that 
were enumerated...and you can correct me if I'm wrong...but my 
memory was that they were the safety associations through the WCB, 
the ministry's own advertising, the labour education programs 
that have been carried on, general stories in the media, and any 
employer education on the job. 

Is that a fair representation? 

A. Yes. I guess the ministry has put out a 
little more than just advertising in terms of... 

Q. Okay. Well, ministry publications and 
pamphlets. 
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A. Publications. And I don't know if the resource 
centers that have been established in the universities of 
McMaster...sorry, not McMaster...Waterloo, University of Western 
and at Lakehead University would also play a role in the provision | 
of information and education. 

I know they do. 

Q. Well, one thing that struck me somewhat by 
its absence, and perhaps this is just something that it is so 
Obvious it was overlooked, but I'm just wondering if the role 
of the inspector, in doing education, and particularly in a 
small... 

Ae) Wertl, yes. Sorry. I agree. The ministry 
inspectors and other people engage in extensive public speaking, 
and when the Act was brought in we spent countless visits trying... 
not trying, but meeting with management and labour and drawing 
togtheir attention’the fact’ that: this Act is»now in-place and 
what is required. Yes. 

Q. I wouldmean more in their day-to-day functioning. 

A. Yes, it has an educational role. 

Q. So that they would see virtually every 
inspection as having, to some extent, an educational component to 
it? I mean, obviously if there are questions asked, they would 
beringatpositioneto respond’? 

Ay eYes. 

QO. Butewould they be...I mean, what I'm trying to 
get at is, would part of the inspector's mandate be to ensure 
that to the best of his or her knowledge the work force and the 
employer were as well educated as possible as to the Act itself? 
Or would they see that as the responsibility of the employer 
and the employees to be familiar with the provisions of the Act 
and/or any regulations? 

A. You would expect that during the course of 
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- 119 - Gladstone, cr-ex 
A. (cont'd.) the inspection that they would see 
whether the Act was posted, that the people had some sense of 
the Act. Yes. And during the course of the inspection, deal with 
the particular provisions of the regulations that they found to © 
be in violation of the requirements...the workplace to be. 
Q. I guess what concerns me is, let's assume 


that there is an inspection and there is nothing on the surface 


‘that either the employees complain about or the inspector notices. 


For example, I gather that one of the functions of the inspector 
is to discuss with the workers there whether or not there are 
any perceived problems in the workplace? 

A. Yes. 

Q. Now, surely, the answer to that question 
would vary depending on the degree of education, practical 
education of that worker - whether or not there were aware of 
what may or may not be required under the Act and Regulation. 

I am wondering whether the inspector would see that he or she 
would have any responsibility to make sure that that is an 
educated response to their question? 

A. I would assume that the worker representative 
that meets with the inspector would be one that, for example, is 
a member of the health and safety committee and would have some 
particular interest or knowledge in the field. 

It's a valid question and I can't give you a very 
complete answer, I'm sorry. 

Q. Let's deal for a moment with...I guess we have 
focussed to some extent on unorgnized places as our perception 
at, I believe, this table and certainly a lot of other places, 
is that the Act is more likely to work better in a place that 
has a union, and particularly a strong union with an educational 
program, so we have focussed to some extent on unorganized 
places. 

Let's take that one step further and deal with an 
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Q. (cont'd.) unorganized shop where there are 

less than twenty employees, where there isno mandatory committee. 
5 Again, I mean, what would the inspector's role 

in something like that be, where he would not have the immediate 

contact with a worker representative from the committee? 

A. He would still have to have a worker accompany 
him through the workplace. I would imagine he would still have 
to discuss matters with the representative of the worker when 

10/ he meets either before or after, Or both, as’. believe the 
procedure was outlined to you when Mr. Melinyshyn was here. 

Q. One of the questions that I asked Mr. 
Melinyshyn, and perhaps I can ask you to put it whether you 
agree with his response or not, was whether or not there was 

is a different approach that an inspector would take in what I 
called a highly-organized workplace, and one such as I have 
just described? I mean, would they see their role perhaps as 
being more of a policeman's role in a small, unorganized 
workplace, and more as an arbitrator, a mediator, in the other 
situation, in the highly-organized place? 

20 A. In a highly-organized place where they find 
an infraction of the law, they don't mediate, they leave orders. 

Q. Okay. But leaving aside for the moment an 
infraction of the law. Where they...I think a lot of evidence 
has come out that where there is a problem, the ministry likes 
to...or the inspector would see themselves in the role as 

4 mediating between the two parties and helping them come to a 
satisfactory conclusion. 
PSmcick enOLECOLLCCL. 
A. It depends on the circumstances. Where there 
Be seeallions fo -1: 
| 30 Q. Would it be true in some circumstances? 
Where there isn't an immediate problem or an obvious infraction 
of the law? 
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A. So what's to mediate? If there isn't a 
problem and there isn't an infraction? 
Q. Well, there is a problem, and what is the 
ministry's role then? 

As I understand it from the testimony of previous 
ministry witnesses...and there was a diagram which was up on 
the board which was a triangle which had labour, management 
and government, and government was up on the top and we discussed 
10} this with Mr. Melinyshyn, and he seemed to be suggesting that 

the government's role at the apex of this pyramid would be... 
perhaps move relative to the perceived power structure in the 
workplace. 
Now, is that not your...is that different from 
your understanding? 
Ms A. I believe that what he was saying is that 
within the workplace he was, I think, indicating that government 
has a role to play with management and labour, and it can't 
leave management and labour alone to deal with health and safety 
because just right now the system couldn't work that way, in 
99| Our opinion, and the law obviously says that we have 
responsibilities to work with management and labour to see that 
the workplace is safe, as defined by the requirements of the Act 
and reasonable practice...and the fact that people aren't 
getting hurt. 
Q. But you are not necessarily saying that there 
25) is...the role, whatever it may be, of the government, is uniform 
across the whole spectrum of workplaces? 
A. We, =as... 
Q. It would vary from place to place, I would assume? 
A. Well, I would say that if we came into a 
company and found that there were particular problems with the 


30 
joint health and safety committee, and our service, consultant 
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A. (cont'd.) services could provide assistance, 
we would get those people in. 

3 . If we are in a smaller place and it is perceived 
that their punchpress guarding is abysmal, not only would we... 

Q. How would that be perceived? 

A. Just let me finish...and not only would we 
take corrective action, but if people there aren't aware of how 
to guard punchpresses, there are excellent places that can train 

vs you to do that, and we would put the company in touch with the 
appropriate people so that they received the training. 

Q. Okay. How would that inspector be aware...and 
this gets, again, around to the role of the inspector? Would 
the inspector be required to look at all aspects of the operation 

15| that he was inspecting, or would he only be required to look at 
the aspects that were in operation at that time? 

I mean, does he look at the whole workplace as 
a whole and any potential problems that might arise, or just 
at what may be there at the time of the visit? 


A. I would assume that he certainly looks at 


Zz everything that is in operation when he is there. 
Q. That he looks at everything that is in 
Operation? So if a particular machine weren't operating... 
A. Well, it depends on... 
MR. LEDERER: Just a minute. Mr. Chairman, I am 
mE having some difficulty with this, and it may be that I don't 


understand where it's all going, and that may be my particular 
problem. But that's the second time in the last few minutes 
that Mr. McCombie hasn't let Mr. Gladstone finish, and with respect, 
I would. appreciate it if you would at least give him the 
Opportunity to complete the answer that he is attempting to give. 

30 Beyond all of that, as I listen to this and if 


Mr. Gladstone is prepared to answer, I certainly don't object to 
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MR. LEDERER: (cont'd.) that, but I must confess 
that as I listen to this line of questioning I'm really wondering 
whether it isn't something that belonged in the area of questions 
that were asked of Mr. Melinyshyn. 

Mr. Gladstone is a policy advisor who can tell 
you about the Act and explain to you how he perceives the Act 
was meant to work, and its relationship to the Ham Commission, 
which seems to be the foundation for a lot of the present law, 
but to ask him about the acts of particular inspectors in 
particular situations may well be, and it's really up to Mr. 
Gladstone to say, may well be a little unfair. 

MR. McCCOMBIE: Can I just briefly respond? 

I should explain that it seems to me that we are 
looking at how the Act operates, and this is obviously part of 
the Mandate’ of the Commission, and I'm just looking at it from a 
policy point of view rather than the day-to-day operations. 

I mean, we are very much in the dark as to, in 
a lot of ways, how the policy of the ministry is vis a vis 
inspections, and what the role of the inspector is, and quite 
frankly I'm still not exactly clear of the inspector's powers 
and duties, and whether or not...you know, how that is perceived 
under the philosophy of the Act, and exactly what the role of 
the government is in this power structure. 

These are the reasons I am asking these questions, 
and I haven't...I have a case in point of a particular instance 
that I'm concerned about, as to how these things operate, and 
it's my concern...and particularly with the unorganized workplaces... 
as to the power structure and how the ministry sees the inspectorate 
working in those situations. 

DR. DUPRE: I just want to say, Mr. Lederer, that 
I'm glad that Mr. McCombie just spoke the words that he did, 


because I frankly have had a bit of a hard time following where 
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DR. DUPRE: (cont'd.) you have been trying to 
go with these questions to Mr. Gladstone. 

Petdneetteciare your particular iIntereast.in the 
questions have to do with the extent to which ministry policy is 
sensitive to inspections and so on, in the unorganized workplace, 
is that correct? 

MR. MCCOMBIE: Yes. 

DR. DUPRE: That's the line we have been following. 
10 Okay. Well, of course, that is of interest to 

the Commission, and could I just perhaps ask that we keep our eye 
on that ball, and also give Mr. Gladstone a chance to finish 
his answers. 

Now, where are we? 

MR. MCCOMBIE: Q. Okay, what I was trying to get... 
ie I mean, maybe I should cite a certain example, which is a small, 
unorganized workplace, which is less than twenty people, so no 
mandatory committee, and a young work force where this isn't 
perhaps the knowledge that there would be through media, and 
whatever, of the law. 

20 In this particular instance it struck me that 
the inspector was taking an extremely neutral role, and saw 
himself as having no educational function with either management 
or the workers, and this particular example, there happened to be 
a death, and the supervisor was a twenty-one year old woman who 
had no knowledge of the Act, the machine that caused the death 

25} had not been operational the week before when the inspector 
had visited. 

This is one of the things I want to ask is, is 
that the kind of policy that only those machines that are in 
Operation, for example at the time of a visit, are inspected? 

THE WITNESS: A. In this case, that machine 


was not inspected when the inspector was in the workplace, because 


30 
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A. (cont'd.) it was not in operation? 

Ol Thats COrrecc, 

38 I'm not sure that we would necessarily condone 
that practice, and I think that as a result of that particular 
Case we are in the process of re-examining how and what type 
of activity should take place in the course of the inspection. 

Q. And with regard to the responsibility of 
the employer to have a competent person as a Supervisor. There 
is evidence given in this particular case...and I don't want to 
make it a particular...you know, I don't want to give it a name 
because I think it's more the policy that flows out of it that's 
important...in this particular case the supervisor had no 
knowledge of the Act or her responsibility under that Act, 
and the evidence of the inspector was - that's the employer's 
responsibility and it wasn't my responsibility to ensure that 
this person had knowledge of the Act. 

Has that changed in any way? 

A. I'm not sure that that's the case or not, 


and I'm also not sure whether or not this case is before the 


courts or not. 

Are you aware of that? 

Q. Again, as I say, I don't want to deal with 
the specifics of the case itself. I just want to use it by 


way of an example. 


DR. DUPRE: By way of a hypothetical example? 

MR. MCCOMBIE: Yes, using the facts ina 
Dy poOLhetacal...-. 

MR. LEDERER: It may be unnecessary for me to 
say this with that comment, but one of the things that has been 
bothering me is that what we are dealing with here is Mr. 
McCombie's understanding of what people said and did, and so 
Longeasmtliat. ss... 
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- 126 - Gladstone, cr-ex 
DR. DUPRE: Oh, I think so, but I'm going to 
tell you, I've been all ears simply because at one point: Mr. 
McCombie simply said that I'm just going to keep this as a 
hypothetical example. 
Somebody got killed there, right? 
MR. MCCOMBIE: Yes. 
DR. DUPRE: And , see, I've just been looking 
at section 25 of the Act, which of course on the face triggers 
a number of things: 
"Where a person is killed or critically injured 
frompanyacause ERetcsgs etc.) -umi thesemployer 
Shall notify the inspectorate and the committee, 
trade union, if any, immediately, by telephone, 
telegram or other direct means, and the employer 
shal ljawithinetorty-eightshourslz) t etcel,setcss 
again there are provisions to preserve any records and so on. 
Now, I guess the point that I, of course, have an 
interest in is simply this - it happens in any kind of real-world 
Situation that what is in the legislation may not be observed 
in a particular case, and I would take it very much that the 
Act quite literally transforms the legal environment in which 
a workplace finds itself when somebody has been killed, in terms 
of creating some immediate obligations and then bang, bang, bang, 
at least by law, things are supposed to happen. 
And your point at this juncture is there could 
be hypothetical examples where these things do not happen? 
MR-7 MCCOMBIE:. I think) my point, is more that it 
would be good to prevent them from happening. 
DR. DUPRE: Oh, yes. 
MR. McCOMBIE: Certainly any number of things would 
happen once a death occurs. My point is to prevent the death in 


the first place. 
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THE WITNESS: I agree with that. 

MR. MCCOMBIE: Q. Let me just ask one final 
question in all this, and I won't even make it a hypothetical 
case, but...the ministry policy, is it such that the inspector 
feels any obligation to ensure that the employer or the 
Supervisor are familiar with the details of the Act, and their 
rights and obligations under the Act? 

10 THE WITNESS: A. One would assume that, but 
perhaps that would be a question that you would have put to 
Mr. Melinyshyn or Mr. McNair. 
I would assume that employers and supervisors 
are supposed to know the Act and to try and see that that's done. 
In the course of our work we make...it's surprising when you 
15; walk into a garage, sometimes you see extracts from the 
Occupational Health and Safety Act posted in small workplaces. 
It does happen that the information gets down to 
the smaller employer, and I guess one way in which our inspectors 
do get the information across, not only by these types of 


small handouts, is through the, I guess, from time to time, the 


2” involvement of the safety associations. 

Q. Okay. I just have one further line of 
questioning I would just briefly like to touch on, and that's 
section 14 of the Occupational Health and Safety Act, which is 
the duties of the employer. 

25 Taken at face value, reading through these, they 


do seem to be quite extensive and fairly broad, and I'm wondering 
if you are aware of any concern that has been raised within the 
ministry about this particular section and the interpretation it 
was given in the recent court case in Windsor, over the asbestos 
and the school board, in which charges were laid under this section, 
30; and dismissed due to the fact that there had not been a regulation 
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- 128 - Gladstone, cr-ex 
Q. (cont'd.) on asbestos? 
A. I think that Mr. Melinyshyn answered that 
s| question andI have nothing further to add to his statement about 
the reasons for the dismissal of the case, and it has really 
nothing directly to do with a particular weakness in this 
Statute itself. The Statute is not wanting. 
MR. MCCOMBIE: Okay, thank you. 
I have no further questions. 
10 DR. DUPRE: Miss Jolley? 


CROSS-EXAMINATION BY MISS JOLLEY 


Q. I would like to talk about the internal 
responsibility system, and I think one of the major problems 
with the internal responsibility system is that I don't know that 
15| anybody quite understands what it is that is meant by the internal 
responsibility system, because...and I think that the example 
was a perfect one, from the Hearne Generating Station, where we 
had on the one hand Mr. Wilson presenting his viewpoint of 
the internal responsibility system, which didn't appear to 
30 include workers in his definition - and I'm sorry, I seem to 
have lost it, so I can't read his definition - but I think you 
were here to... 
Awe eoOn terecal lenis deérimiction. 
OL sOD pel aIbaSOLLY . 
A. I missed the opening part of his testimony. 
25 Okt Git «as Leestruck smesthat It Was...pardon me? 
UNIDENTIFIED SPEAKER: Mr. Girdouskas quoted it. 
MISS JOLLEY: I quoted it to Girdouskas, but I'm 
afraid that I lost the document after. 
Q. In any event, I think, nevertheless, it seems 
to me that there are all kinds of interpretations out there, and 


30 , : : ; 
the other thing is, you gave an interpretation... 
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Ae. ANG: 
Ano. 
A. And. 


Q. And as well as that, we have the internal 
responsibility system cyclical review interpretation where the 
philosophy has been presented in your Operations Manual. 

femejust wondering whether it wouldn't make 
sense for the ministry to perhaps make a clearer statement about 
exactly what it is, because we have had a number of interpretations 
given from even various and sundry people in your ministry. 

For instance, Mr. Cliff Baskin, the other day, spoke 
about tripartism, and on the other hand Mr. Melinyshyn didn't. 

A. And to what effect? I have no idea what 
he said, and I can't draw anything from that statement. 

Q. Well, he said that the labour, management and 
government were three partners in health and safety, working 
together. And on the other hand, the Operations Manual suggested 
employers and employees have the primary responsibility for 
occupational health and safety, and that ultimately the system 
should go...move from enforced compliance, through self compliance 
to ethical compliance. Presumably that movement is taking it 
further away...I guess what I'm seeing, and I think what's 
confusing to the labour movement, and I'm wondering whether it 
wouldn't be helpful if the ministry might put forth a clear 
statment exactly how the whole internal responsibility system 
is supposed to work, in fairly simplified form, for all of us to 
understand - just as a philosophical statement of what you mean 
Dyac, 

MR LEDERER =sMr. Chairman, L'm not sure...there'’s 
a couple of things, if I may, there's a couple of things about 
the question that bother me. 


Firstly, we have had reference to a statement by 


7540-1171 


axes 2 2ed0fie MD 


fovea? ade vted ot (fens) ast fie 
ati exatd qubsedatqusent pales got 
leuted banivessq0 sor at & 
ston J Uidlboat 3h seine ane ; 
‘tote “tae teen settee © Bitar stad, oa ype arkt 207 eanme 
ac cJeteyeort Va aad 6 Div ay ithe aetewl ee Ol saeres ee 
tyhiwan asoe sh ofqewg sie ape aout Aen get atta TD 
pulexre gel Feliu ofS. (Aeeees 124i5 et pecan IaF 
Nrhih mydayeblalt oil Smid duit Pt Ho Sell yeeet eee Powe a 
‘ia «abi on oad T. FopeTRSogemy aa BAA) ve | | 
Sc areserte sade mot siievng vaso finns thes ies wa 
ta saangbease dacdid age wate Bane oe Ache 
eaintow ,(eo%eo Bos adigel af §tsasaee pease raha: 
‘je eeuona levnet 14bicaiseg eco sagas “aee> wats 9 them = 
4 gliilidlanagedtcytemtrsS juts oer beet asaualars Beigy 
facials gfe yf stegsets, seeds Sie nawins Loe dgined 
S2dunlinnco: iar Ueto De «Boat olgiany nyoF eae pig's ghee 
: dhleda ed +pGhemebar seq panauind ad, ae 
ASeW BATS aloe he et 
1. ioitderw HAL seh ar tal, 
ifn) 6. Lot sag ha a seth 
awiaye Apd Lieieiase dacicd rigipitaa, 


pane 


- 130 - Gladstone, cr-ex 
MR. LEDERER: (cont'd.), Mr. Baskin, about which 
I presume Mr. Gladstone knows nothing. We haven't even had a 
statement as to where the comment was made, and it's a difficulty 
that I've had throughout, that we continue to have references 
to other statements or other occurrences in other places without... 
DR. DUPRE: I know this happens from time to time, 
Mr. Lederer, but let me see if I follow something. You refer to 
the definition that Mr. Wilson gave of the internal responsibility 
10/ system? 
PM ilSSeJOuLE ss Right. l have- it. 
DR. DUPRE: You have it? 
MISS JOLLEY: I have it here. 
DR. DUPRE: And I gather that one of the points 
that you were simply trying to ask a question about, from a policy 
15 advisor, is to what extent may there be a problem because there 
are different kinds of definitions of the IRS running around 
out there. 
Okay, why don't you give a definition and we'll 
see if he runs it up the flagpole? 
MISS JOLLEY: Okay. 
MISS JOLLEY: Q. Mr. Wilson suggested that the 


20 


internal responsibility system in health and safety is doing 
that which is required in health and safety from a social and 
human standpoint, voluntarily. And that was his definition of 
the internal responsibility system. 

25 Now, Mr. Wilson also sits onthe advisory council 
to the minister, and presumably has been participating in 
discussions about that, and it strikes me that that is not 
exactly what you described this morning, or what your Operations 
Manual. And I think not only are we confused, in labour, but I 
think that management appears to be slightly confused as to what 


30 : 
it all means. 


87 (6/76) 7540-1171 


akan. ) 


= 
7 


: 7 


vom : 
rf ce 
Se-a2  enotebals oo 
toidw speeds ,aites’ .am oat 
& bat seve ¢'aeved s®# .pnldean See 
ydluot?tib « «'3i Sos ,ebed eae smsantes 
aitereles evid Of remaiens ov Seg 
_.eecdtiw senalg Zeere nz seeheatlers | 
oaks of eals dpa? icegyel @ine Gonz e a iw 
6% £Ae¢ pot .peldtasoe Wil iee 7 va a a bel, aus | reulie! . 
viili¢leséquan iamm4s BES Te *eeeg ret A at dent cis laitet | 


i aver t Fete eTRAGOD, Seah 

41 ovis ‘Ca¥ rewate mir) 

o=e 36 Svat J :‘vedanzas nae 

e2rkoy wi Yo. wm tegd tediap T et’. Saeed oie ; 
ydiioy a bout jgutda Actegeu & AQ 24 TRAGSP CSRs Gaey cay sqits | ; 
eter! s@irsned metdur® « ad saw4tt oa soedag ete as et ,soatite | 
hmm nateeass etc 043 Io aghlzieieh Zo aenia tess Eb am 
venads 0 | 

ii wir « neidiasiok 2 eykis Foy an SG 5 eke ms | 
Celiqpelt Gas ae Th pee met 54, oe 

Neste AYER CEE! 

sic. tedt Khezaweper foeitn | ete) eR Ta 
patch aL yseiee Bas doieee at peerys antici 
bre [eiooe & OT yImios San aoe headin we 
‘o> acialaltted «fd ai tone Bae - pid ‘ 


fintins y20e8 fvbe 967 AG) arin cae 

oi geltegiz ls aeg ss 

god mi ters ‘teas 

anol ate Ney aed 7 

i ava, i an 
shite ob a Bae 

a 3 ran 


10 


15 


20 


25 


30 


87 (6/76) 


- 131 - Gladstone, cr-ex 

Q. (cont'd.) I guess what I'm saying, do you think 
it might be helpful if the ministry perhaps clarified exactly 
what it all...what the internal responsibility system is, and 
most specifically, when you have a policy that suggests that we 
should move from enforced compliance, through self-compliance to 
ethical compliance, I wonder where we are right now. Are we 
at enforced compliance or are we now self-compliance, or...all 
these words, we are not sure what they mean, and I think that 
both sides of the internal responsibility system are confused. 

THE WITNESS: A. I'm sorry you are confused. 
Pechank that an2 

Q. I think even the Commissioners were confused 
this morning, to be fair. 

A. I think that that phrase was coined simply 
to...as a shorthand to describe the relationships within a 
corporate or company structure. 

I believe that in response to one of the questions 
on the order paper, there has been a very short definition of 
what we mean by the internal responsibility system, and if I'm 
not mistaken...and I very well may be...the basic intent of 
responsibilities of the parties are set out in the early part 
of our very short guide to the Occupational Health and Safety 
Act, but we'll certainly consider putting out something that 
would assist the parties if they think it would be useful. 
weSverlicrcutsenothingsto Stop, us from doing that. | I take that 
as notice. 

Q. You suggested that the committee, the joint 
health and safety committee, or the actual process of the 
internal responsibility system today was check the effectiveness 
Of une. SOLry ,.dOs_vou want to... .right. 

A. In terms of your second question, I can tell 


you that I never had anything to do with that particular 
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A. (cont'd.) construct that you have described 
about the status of companies in terms of compliance with things, 
but it would appear to me that there are many thousands of 
companies in the province and some of them meet the requirements 
of the law and go well beyond that, without having to have us. 
tell them to do it. 

There are other companies that just do what is 
required by the law, perhaps, and no more, no less. They do 
it themselves, and again, they do it because we don't tell them 
to do it, and there are some companies that do only what we tell 
them to do, and we have to keep after them. 

I guess that's the kind of...these are the types 
of things that are being described in that hierarchy of levels 
of compliance. I would take it, perhaps, with a grain of salt. 

Of ba was, *Corbe fair /Pgiven *to-ethe: Ontario 
Federation of Labour to distribute, to describe to our members 
what the internal responsibility system was and what our role 
in terms of the inspectors were, so I think that... 

A. When was that given to you? 

Q. That was given to us by Mr. McNair about 
two years ago...two years ago, and asked for our co-operation. 

A. Since you were obviously confused by the 
information, did you seek clarification? 

Q. On any number of occasions, and we kept getting 
different interpretations. 

A. From whom did you seek clarification? 

Oy From Mr. McNair, on a number of occasions, 
from Mr. Hess on occasions, from Mr. Baskin on occasions. 

A. I see. So you never took it to the next level 
in the organization? 

Q. Well, I'm not sure that we should have a 
debate here, but... 
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A. But it's important for me to know that if 
we put out something that you have obviously...I don't know, 
used or not used, but were not satisfied... 

Q. We distributed widely. 

A. with, and distributed it, and then come back 
to us two years later and say, look, we don't understand, can 
you help us out, can you do something. And you have something 
that we've done that you don't understand, and you haven't taken 
it up with us at a higher level, at an official level... 

Q. Oh, I think to be fair, Arthur, we have had 
any number of meetings, even with the minister, and where the 
discussion of the internal responsibility system and confusions 
have been raised, and I don't think we should go into this any 
rurther. 

I mean, you've been at meetings where we have 
discussed this with the minister. 

A. I'm not referring to meetings. I am referring 
to that particular document, and it's that document that caused 
you trouble. 

Q. No, that document hasn't. 

fee Ole tue asi Cl 

Q. It's just the discussion of the internal 
responsibility system by every single person in the ministry 
seems to be different. 

AS pbuc yOu Ve just indicated to me that that 
document is the basis of the confusion, and if it is the basis, 
WemweallGe lo wl1x 2t. 

I'm willing to meet with you at any time, to fix 
vcr, 

Q. Sounds like Michael Starr. 

MR. LASKIN: It's an offer you can't refuse. 

MISS JOLLEY: Anyway, may I go on? 
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- 134 - ' Gladstone, cr-ex 

DR. DUPRE: If you please. 

MR. LEDERER: That's one recommendation you won't 
have to make, anyway. 

MISS JOLLEY::® O. Sis wouldwilikeyto talk about... .you 
mentioned the role of the committee is in fact to check the 
effectiveness of the implementation of the Act and the 
Regulations, etc. 

THE WITNESS: A. . Yes. 

Q. In the Act, it is required that the employer 
post your directives, etc., your orders, directives, reports, 
etc., and would it not make sense, perhaps, to give information 
directly to the health and safety committee in order that they 
can see that information? I mean, we are assuming...and here 
again I am trying to deal with the unorganized workplace and 
the employer that is not necessarily adhering to the law, and 
the fact that the employees don't know that such a report exists, 
theya dont ‘askicfori it. 

Would the ministry think that it might be a 
consderation to change that part of the Act so that the information 
goes directly to the employees on the health and safetycommittee, 
or directly to the committee members? 

A. I would take that question under advisement. 

Ova Domyoumthank (thathmnight..ite 

Ph ale OOnwti KnOwwerican;’ tatell whats: going sto 
happen when such a matter comes before the legislature. 

DR. DUPRE: Just let me see if I understand the 
thrust here. 

Your question suggests that the Act may be in need 
of amendment so as to ensure that what goes exactly, goes directly 
to employees? That what go? 

MISS JOLLEY: ie mesoruryeae Thatwaliisthe ministry 
documents go directly to the health and safety committee. 
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- 135 - Gladstone, cr-ex 

DR. DUPRE: Go directly to the health and safety 
committee. 

MISS JOLLEY: Members of the health and safety 
committee, so that this role of seeing that they are carried 
out in the workplace might be possible, and similarly, the 
discussion of the employer having to consult with the joint 
health and safety committee about all things about health and 
safety is a suggestion we might also make, because a situation 
occurs on a number of occasions where new chemicals enter the 
workplace and that the health and safety committee only deals 
with them after they have entered and after there have been 
complaints, and I mean, there are different approaches to 
that. Sweden has, you know, the workers have a right to 
participate in new plans, etc., but I'm suggesting that that 
whole role of forcing the employer into a more consulting basis, 
as opposed to just co-operating with requests, might also help 
to balance things a little. 

THE WITNESS: The first thing I would say is that 
if you have these kinds of concerns, that you make a presentation 
to the ministry to see that the Act is amended, and establish 
a position with us on that. 

The second thing is, you know that the advisory 
council have a committee on the implementation of the Occupational 
Health and Safety Act, and the problems, and I suggest that you 
play an active role. I know the Federation is, and I know the 
ministry is, interested in hearing from the people about what 
has to be done to improve the Act, if that's necessary, and 
would be more than willing to sit down and consider what has to 
be done. 

But I can't agree or disagree with anything you 
have put forward. If you would like tomake independent and 


separate representations to the Commission on this, that's also 
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A. (cont'd.) your privilege, but I can't speak 
ROmtnate. 

5 Q. “Can I ~just take you~on a philosophical 
discussion for a short period time, because I know that you have 
read Carolyn Tooey and Michael Trebilko's study as well. 

Do you see...and I may be misinterpreting this... 
but when you set standards, or designated substance standards, 
as you have with lead, and you require the employer to consult 

10) with the health and safety committee over both the assessment, 
and especially over the control program, do you see in fact 
what is going on in a health and safety committee as bargaining 
over health and safety, in a sense? 

A. I would say that it depends upon the climate 

ve of the organization as to whether that consultation takes place 
in a milieu that can be called bargaining, or whether it is 
likened to problem solving. 

Q. If, however, a ministry sets a standard which 
by its own admission does not protect all of the workers' health, 
and the health and safety committee is asked to consult over that, 

20) is it not possible that they could bargain, in fact, lower TWAEL's 
different control mechanisms such as the elimination of the 
product from the workplace, etc.? 

A. I think that the Occupational Health and 
Safety Act sets minimum requirements in the sense of, to use an 


example, the speed limit is a sort of the maximum, you can drive 


25/ below it. The Occupational Health and Safety Act sets out 
some common features that have to exist, and employers and 
employees, if they so wish, can have something that is far 
Superior to that, if they require, if they believe that that's 
necessary. 

30 But the process that led to the establishment of 


the law requires only certain things to be done. 
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- 137 - Gladstone, cr-ex 
Q. I just wanted your opinion on that. 
I'm concerned about the legal interpretation of 


the term physician, and it was released, I guess, last Monday, 


: during Dr. Pelmear's...have you read the interpretation now, on 
physician? 

A. I read it when...before we brought it to the 
Commission. 


Q. Right. I guess I'm concerned because it was... 
10| we had heard a rumour that this was the interpretation, that's 
why I just asked the question. But I would like to read to you 
the interpretation of physician by the Ministry of Labour, in 
the report of the designation of lead in Ontario, and this is 
the background document to the Lead Standard, and on page 
eighty-seven and eighty-eight, the definition of the term 
7 physician is the title. 
They are discussing the fact that: 
"The Canadian Battery Manufacturers Association 
thought that the Regulation should make clear 
that the physician means company physician, In 
20 contrast, the OFL brief contained the suggestion 
that the joint health and safety committee select 
their physician." 
The response was: "The term, quote, physician, 
however, was not changed to read company physician, 
because many small companies do not have their own 
25 physician and may share a physician with any other 
company, and furthermore, the examining physician 
could well be the worker's family physician". 
We are a little concerned about this, because that 
was our understanding of the term physician, and as well as that 
Dr. Pelmear, at the open meeting on lead, was asked, in fact, by 


30 
Canada Metals to clarify that once more, and he suggested again 
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- 138 - Gladstone, cr-ex 

QO. tcontia.) that the joint health and safety 
committees should have the right to select what physician, and 
I'm quite concerned about the interpretation of physician and I 
wonder if you can clarify exactly what...is there going to be some 
Burtner discussion,of this, or...7 

A. Right now I can only tell you what I 
understand, and that's the Lead Regulation, for example, requires 
where a control program has to be established, that an examining 
physician be appointed under the control program, to carry out 
the duties are required under the code of medical surveillance. 

That in the development of that code, the control 
program, you have to consult with the joint health and safety 
committee, that therefore there is discussion between management 
and labour over who the examining physician is. 

There is provision within the Regulation that if 
there is a dispute over the two, management and labour, and a 
company says no, it's only our guy, and the labour force says 
that he's certainly not acceptable to us, that's a matter of 
dispute and we have a mechanism in the Regulation to mediate 
that dispute. 

Q. But then your interpretation by Mr. Hess 
would surely be used in the resolution of that dispute? 

Dw el aCanactaesdy,er1Loit now. Until the dispute 
arises over this, it may be that there is another way of getting 
around the distrust of the company physician in a particular 
Plan ee acon, tuknow. 

Q. May I ask you about the asbestos regulation, 


the proposed regulation, and could you explain to us why the 


ministry did not accept Dr. Finkelstein's recommendation to treat 
all asbestos fibers the same, and to place a standard at zero 
point five fibers per cubic centimeter? 

A. I believe that in our background report on the 
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- 139 - Gladstone, cr-ex 
Age GOntrn.) designation of asbestos that that 
matter was dealt with, and if I'm not mistaken...and I haven't 
5| read it in a while...the position that the ministry took was 
that Dr. Finkelstein's report was too new, hadn't been subject to 
peer review yet, it was a matter that had been...his work had 
also been provided to this particular Commission for review, as 
well as outside people, and it just was not appropriate at that 


particular time to make that kind of a quantum leap. 


oo That's basically why we didn't doit. 
Q. Essentially, you based your proposal on the 
British Advisory Committee's recommendation? 
A. Yes. 
Q. Why didn't you accept the British Advisory's 
“e recommendations to not only place those three TWA's, but to have 


as low as is reasonably practicable? 

A. I think that that's a very worthwhile approach 
that is under serious consideration within the ministry at this 
time. 

Q. Did you consider as well their recommendations 

20; for essentially phasing out the use of nonessential asbestos 
uses? 

A. I think that the only way I can answer that 
is as a result of the problem of asbestos in buidlings, there has 
been, as our brief to the Commission indicates, the establishment 
of an inter-ministerial committee to review the use of substitutes 

2 in materials, and see where it is feasible to substitute nonasbestos 
| materials for asbestos materials, taking into account the balance 

of risk. 

| Q. In any of the regulations that you have done 

| so far, have you considered cost-benefit? You have made cost- 

30| benefit considerations or studies? 

| A. The ministry has not carried out a cost-benefit 
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- 140 - Gladstone, cr-ex 

Ae LcOnti Go. erelalvyeic, ano. 

MISS JOLLEY: Okay. 

Q. The last line of questioning, and I'm cutting 
it short because I, too, have to get going, so to speak, is about 
Pons. and. would just like to ask, you a couple of points for 
clarification following Dr. Pelmear's discussion the other day. 

A. Yes. 

Q. That is, Dr. Pelmear made a statement that 
perhaps some of the guidelines that the Ministry of Labour had 
SeLpeUOLeOMP Vile the eCriter1a documents that they put out for 
discussion - which we understood from the minister's letter 
himself that they were guidelines to be used to assess workers' 
health - they were not regulations yet, they were just for 
discussion, but that they were guidelines? 

A. They were guidelines under consideration. 

Q. Well, may I read what the Minister of Labour, 
then Minister of Labour Dr. Elgie said to us on November 24th, 
1981? 

"I wish to emphasize that the numerical values 

specificed in the booklet are guidelines only. 

They have not as yet been adopted as criteria 

by regulation under section 20 (8) (f£) of the Act, 

nor are they legally-enforcable limits. 

They are, however, intended for use in connection 

with the assessment of whether or not the health 

of workers are or may be affected by the exposure 

TOse Ccoemicali 

A. Yes. And I think the operative word ‘intended 
for use', and the intended would be limited further by the label 
on the front of the document that says 'for discussion only'. 

The existing guidelines that the ministry has 


used for things like carbon monoxide and all the other substances 
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A. (cont'd.) in the workplace, remain the same. 
What we are trying to do is to get agreement on a list of 
exposure limits and such for all kinds of chemicals, in one little 
book that we can say, look, this is common practice for Ontario. 
That's what we are trying to do with the exposure criteria booklet, 
and until there is agreement on that, the existing practices that 
we have used for years in the past will continue. 

Q. To be fair, we did perhaps misinterpret the 
section, but I think to also be fair, your inspector who issued 
the order based on your criteria document may also have 
misinterpreted... 

Doel oh toate) Seralretossayathate1 f any. person 
used that document, on the basis of that document wrote an 
instruction to someone, he was not following orders. 

Q. And that's in fact what happened, though. 

The inspector did write an order based on that. 

A. I will be the first to admit that that 
shouldn't have happened. 

But the guideline would have been the same if 
he hadn't referred to the book. 

Q. Right. And then Dr. Pelmear reassessed that 


guideline. 

A. There was an appeal to the order. 

Q. Right. Now, there is still discussion on 
PCB's. 

A. There is most definitely discussion on PCB's. 

MISS JOLLEY: Thank you. That's all the questions 
I have. 

DR. DUPRE: Mr. Lederer, you are batting cleanup, 
are you? 


MR. LEDERER: I'm going to do everybody a favor, 


Mr. Chairman. I don't have any questions. 
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- 142 - 

DR. DUPRE: Mr. Laskin? 

MR. LASKIN: I don't have any questions, Mr. 
Chairman. 

DR. DUPRE: I think that leaves you, Mr. Lederer, 
with credit for the game-ending homerun. 

Happy Dominion Day. We shall reconvene the 5th 
oem ih bll bier 

MR. LEDERER: Mr. Chairman, just before we adjourn, 
I have made a point of attempting to keep track with you on the 
record, of the undertaking that we've made, and if I have 
followed this afternoon's discussion correctly, we have added two. 

Mr. Gladstone, if I understand what you require, 
you require an update to Mr. McCombie's questions, of the Bendix 
study as referred to in the supplementary brief of the ministry, 
and the second one which I have is the memos of interpretations 
of the Act that may or may not be present within the ministry, 
subject to what privilege problems we may perceive having 
located them. 

DR. DUPRE: Fine. Thank you. 


Ten o'clock on Monday. 


THE INQUIRY ADJOURNED 


THE FOREGOING WAS PREPARED 
FROM THE TAPED RECORDINGS 
OF THE INQUIRY PROCEEDINGS 
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